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The Applicant, Thomas H. Boone, Trustee, hereinafter referred

as Boone Trust, on August 26, 1977 filed with the Montana
Department of Natural Resources and Conservation an Application
for Beneficial Water Use Permit, No. 14,965-g41lE. Public Notice -

of the Boone Trust Application was published in the Boulder

Menitor on January 19 and 26, 1978 and February 2, 1978; to wit:

THOMAS H. BOONE, Trustee, of Missoula, Montana has filed
with the Department of Natural Resocurces and
Conservation Application No. 14965-g4lE to appropriate
12 cubic feet per second or 5386 gallons per minute of

b

water and not to exceed 1839.6 acre-feet per annum in -
Jefferson County, Montana. The water is to be diverted En
by means of a sump (well) approximately 20 feet deep at

a point in the NW1l/4 NW1l/4 NWl/4 of Section 2, T.4N.,

R.3W., MPM, and used for new irrigation on 320 acres in

the N1/2, 300 acres in the S1/2 of Section 35, and 192

acres in the S1/2 of Section 26 all in T.S5N., R.3W.,

MPM, and containing a total of 876 acres, more or less,

from April 1 to October 1, inclusive, of each year.

Cbjections to the issuance of a permit under this

application, with reasons therefor, must be filed with

the Department of Natural Resources and Conservation,

Natural Resources Building, 32 South Ewing, Helena,

Montana 59601, on or before March 9, 1978. Objection to
Application (Form 611) is available at the office of the

county <lerk and recorder, or from this Department upon

request. For further information call the Water Rights g
Bureau, 449-3634. R s

Cbjections to the Boone Trust's proposed water use were filed
by John Carey Ranch, Inc., Emmett McCauley, George Dawson, Edith
Brenner, Thomas C. Carey, Martin Carey, Eve Twohy, Paul T. Smith

Ranches, Inc., Ed Murphy, Mary Carey Leavitt, Spencer Lanz,

Edward Kyler, M. & M. Ranch, Montana Power Company (MPC), and the

United States Department of Interior for

the Bureau of
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Service, W.A.P.R.S.}. The pre-hearing was scheduled for July 18,

1978

On June 22, 1978, the Boone Trust filed two applicatjens with -
the Department for Changes of Appropriation Water Rights Nos. -
19,228-c41E; 19,229-c4lE, respectively and on July 12, 1978 a
third application for Change of Appropriation Water Right, No.
19230=-c41lE was filed. At the request of the Boone Trust the pre-
hearing on Application No. 14,963-g4lE was postponed until the
three new applications for Changes could be processed. -Public~

notice of the Boone Trust applications for change was published

in the Boulder Monitor on August 24 and 31, 1978 and on September

7, 1978; to wit:

Thomas d. Boone, Trustee of Missoula, Montana has filed
with the Department of Natural Resources and
Conservation the following Applications for Change of
Appropriation Water Right.

Application No.19228-C4lE te change all of a filed

appropriation by Henry McCauley for 200 miners inches of

water from the Boulder River, first used in June, 1888

and recorded in Jefferson County, Book G, Page 298 on C e
September 28, 1889. ~

Said water "has been diverted from the Boulder River at a
rate of 200 miners inches up to 400 acre-feet per annum
by means ¢f a ditch at a point 'in the NEl/4 SEl/4 SWl/4
of Section 28, Township 5 North, Range 3 West, M.P.M., .
and used for flood irrigation on 100 acres in the SEl/4
of Section 34 and 60 acres in the S81/2 S1/2 of Section
35, Township 5 North, Range 3 West, M.P.M. and
containing a total of 180 acres, more or less, from
April 1 to November 1, inclusive, of each year.

wh
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The proposed change is to change the place of use to
include all 640 acres of Section 35 and 236 acres in the
W1/2 of Section 26 all in Township S North, Range 3
West, M.P.M.

Application No. 19229-C4lE to change a portion, being <&
1/5 or 300 miners inches of a filed appropriation by :

Frank Carey for 1500 miners inches from the Boulder

River, first used November 2, 1903, and recorded in

Jefferson County Book 1 of Water Rights, Page 274 on

November 23, 1903.

Said water has been diverted from the Boulder River at a

rate of 300 miners inches up to 600 acre-feet per annum

by means of a ditch at a point in the SEl/4 NW1l/4 SEl/4

of Section 33, Township S North, Range 3 West, M.P.M.

and used for flood irrigation on a total of 213 acres, o e
more or less, contained within Sections 2 and 11 of

Township 4 North, Range 3 West, M.P.M. '

The proposed change is to divert the water at a point in
the NE1/4 SEl/4 SWl/4 of Section 28, Township 5 North,
Range 3 West, M.P.M. and to sprinkle irrigate the 876
acres described in above Application No. 19228-C4lE from
April 1 to November 1, inclusive. of each year..

Application No. 19230-C41E to change all of a use right
by Mike Quinn, with a claimed priority date of July 1,
1940, for 100 miners inches of waste water from
irrigation by the Lazy T Ranch.

Said water has been diverted from the Boulder River at a -

rate of 100 miners inches up to 200 acre-feet per annum <

'by means of a ditch in the SW1/4 of Section 34, Township -

5 North, Range 3 West, M.P.M. and used for £flood . v oman =
irrigation on 100 acres in the SEl/4 of Section 34, h '
Township 5 North, Range 3 West, M.P.M. and 60 acres in
the S1/2 of the Sl1/2 of Section 35, Township 5 North
Range 3 West, M.P.M. and containing a total of 160 N L
acres, more or less, from May 1 to November 1, - . T
inclusive, of each year. - :

The proposed change is to change the place of use to
include the 876 acres described in above Application’
No's. 19228-C41E and 19229-C41E, from May 1 to November
1, inclusive, of each year..s il SR
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Objections te the authorization of the proposed changes,
with reasons therefor, must be filed with the Department
of Natural Resources and Conservation, Natural Resources
Building, 32 South Ewing, Helena, Montana 59601, on or
before October 12, 1978.

Cbjection to Applicaticon (Form 611) is available at the - O
office of the county clerk and recorder, or from this
Department upon regquest.
Objections to the Applications for Change of Appropriation
Water Rights were filed by all parties that objected to

Application No. 14,965-g4lE; listed previcusly.

Mr. Forrest Tevebaugh was appointed Hearings Examiner and a
pre-hearing conference was held on January 25, 1979. A hearing
was scheduled for March 21, 1979 on all four applications

submitted by the Boone Trust.

On February 15, 1979, twelve objgctors to the applications,
represented by legal ;ounsel, William Leaphart, Esg., filed with
the Department a moticon to dismiss the four applicatiéns of the
Boone Trust that were pending. Prior to any ruling by the

~

Department on the motion to dismiss, the same twelve objectors on ”

' March 15, 1979 filed in the First Judicial District of the State

of Montana {Le#is and Clark County) a Peﬁition for Writ of

Prohibition. The objectors contended the Department should be
prohibited from making a determination cn the four Boone Trust. ;;
applications because a hearing was not held within 60 days, as
allegedly required by Section 85-2-309, MCA 1978. On March 25, -

1979 an Alternative Writ 6f behibitibn was'fiiéd and redarded
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} »~-owner of the Boone Trust property; Mr. Ke%EE_gyansiwgapgh___

;
\

~arey, v. D.N.R.C., No. 43356) Thomas H. Boone, Trustee, filed
45 a respondent intervenor. On March 27, 1979, the Department
filed a Motion to Quash the Writ of Prohibition. After a
hearing, the Honorable Gordon R. Bennett, DistricthudQe, issued -
a Memorandum and Order holding that the sixty (60) day limit in
Section 85-2-309, MCA 1978, was directory and not jurisdictional.
Therefore, the Department retained jurisdicition over the four

Boone Trust applications.

Pursuant to the Montana Water Use Act and to the Moﬂtana_ , =
Administrative Procedure Act, after due notice, a hearing on
objections to the above-déscribed applications was held in the
Community Center in Boulder, Montana on August 8, 1979, with Mf.

srrest Tevebaugh presiding.

After one day of hearing, the matter was continued. Mr.
Forrest Tevebaugh resigned from the Department; Ms. Ronda L.
Sandquist was appointed, and substituted without objeqticn, as
Hearing Examiner and presided over the continuation of the

hearing held on September 18 and 19, 1979.

The Boone Trust, Applicant, was represented at the hearing by
legal counsel, William T. Boone, Esg., from the law firm of -
Boone, Karlberg and Haddon, Missoula, Mcntana. fersonally'
appearing on behalf of Boone Trust to present evidence and

testimony in support of the application were: Mr. Delés Robbins

.
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CASE # 4965  a ..

Manager of the Boone Trust property from 1972-1977; Mr. Floyd
Chef, an employee on the Ranch beginning in 1977; Mr. Larry
Riley, representative of Ag Sales, Missoula, Montana; and Mr.
Charles C. Bowman, Agricultural Engineer, Montana State .

University.
The Applicant offered into evidence fifteen exhibits:
(1) a legal description of the Boone Trust Property:;

(2) an aerial photo of the Boone Trust Property which was

undated, and admlt ed for illustrative purposes only;

(3) an aerial photograph of the area proportedly taken in

August &, 13573;

{(4) a map prepared by the U. S. Geological Survey in 1954,

designated as the Boulder Quadrangle;

(5) a map prepared by the U. S. Géological Survey in 1850, ~

designated as the Devil's Fence Quadrangle;

(6) a map prepared by the U. S. Geological Survey in 1950, &

designated as the Jefferson Island Quadrangle;

(7) a notice of water rlght flled o1 Jefferson .County in g

1889 by Henry McCauley for 200 miners 1nches from the Boulder N

e
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‘River to irrigate the SE 1/4 Section 34, T. 5 N., R. 3

claiming a priority date of 1866;

a Notice of Appropriation filed in 1918 1in Jefferson

(8)

County for an appropriation by P. H. Howard for 1200 miners
inches from the Boulder River to irrigate Sections 26 and 35,

T. 5 N., R. 3 W., claiming a priority of 1918;

(9)

to be operated on the Boone Trust Ranch; admitted for '’ T

a schematic drawing of the irrigation system proposed

illustrative purposes only;

(1C) the Water Resources Survey investigation for Jefferson

Souhity of 1935, particularly the pages showing'Appropriation
No. A-293 of McCauley (ihe Hearing Examiner took judicial
notice of the portions of the pages which were deleted in the

exhibit); and

Photos taken on September 19, 1975 near the proposed.pit,

T vl

which purported to show:

(11) the north channel near the pit;
(12) water ponded in the North Channel of the Boulder
River;

1119 1.5 gy o L
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{(13) water flow after the obstruction in the North Channel

had been removed;
(14) the alleged Carey diversion; and
{15) the Carey ditch.

Said exhibits were marked and entered accordingly as

Applicant's Exhibits Nos. 1 through 15, respectively.

At the Applicants request judicial notice was taken of the
present ownership of‘M§Cauley water right and of the Department's
records of the 1955 investigation of ownership and use of the
Howard right, which records were used in the prepartion of the

1955 Water Resources Surveylfor'Jefferson County.

Cbjectors Paul T. Smith Ranches, Inc. and Mabel Murphy, Werg
represented by legal counsel, Paul B. Smith, Esg., from the laﬁ
firm of Smith, Connor and Van Valkenberg, Missoula, Montana.
Appearing on behalf of these objiectors to present evidence and
testimony in opposition to the applicatioﬁ were Paul T. Smith and
Mylo Fadness. The Paul T. Smith Ranch, Inc., and Mary Ellen

Murphy offered into evidence seven exhibits which were:

(1) a deed executed in Jefferson County, recorded in Book

47, Page 224, No. 22942, (1918) by Edward Ryan conveying to

e 10
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the Hall Ranch Company a one-half interest in a water ditch

to carry 500 miners inches of water;

(2) a deed recorded in the Jefferson County Book of Deeds,
Book 16, page 3, conveying from B. F. Hoopes and Marcella R.-
Hoopes to Edward Ryan a water ditch and a 500 miners inch

water right from the Boulder River;

(3) a Notice of Appropriation of Water Right filed by B. F.
Hoopes in Book D of Water Rights, page 207, Jefferson County,
(1871), claiming 500 miners inches of water from Boulder

Creek with a pridfgty date of 1866;

(&) a Certificate of Water Right issued on August 26, 1976
by Montana Department of-Natural Rescurces and Consesrvation
to Paul T. Smith of Boulder to appropfiéte ground water in a
well lo&ated in the NWl/4 Section 34, T. SIN., R. 3 wW.,
M.P.M., Jefferson County, Monténa to be used for
stockwatering purposes from January 1 to December 3%,

inclusive, and not to exceed 10 gallons per minute;

{(5) four Declarations of Vested Ground Water Rights filed
with the State of Montana, Office of State Engineer, on

December 27, 1963 by Paul T. Smith, which were

(a) a 1932 water right for the use of stockwater up to

250 gallons per minute frém a dug well 40 feet deep in

' ' 1k
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(6)

the NW1/4 of Section 34, T. 5 N., R. 3 W., M.P.M.,

Jefferson County;

(b)) a 1938 water right for 200 miners inches from a
well 38 feet deep located in the NEl/4 Section 27, T. S

N., R. 3 W., M.P.M., Jefferson County;

(c¢) an 1890 water right for 200 miners inches for
irrigation from a spring and slough appreximately 10
feet deep located in the NWl1l/4, Section 28, T. 5 N., R.

3 W., M.P.M., Jefferson County; and

(d) an 1897 water right for domestic use of 100 gallbns
per minute from a well drilled to the depth of 162 feet,

located in the NW1,/4, Section 34, T. 5 N., R. 3 W..

the following surface water rights:

(a)  a Notice of Appreopriation of 500 inches of water
diverted from the Boulder Rifer in 1888 by Cornelius
Clark for irrigation of Section 28, 29, and 33, T. 5 N.,
R. 3 W., M.P;M., Jefferson County: recorded in Jeffersoh

County, Book G, Water Right Location, Page 223 (1888);

12



(b) a Notice of Appropriation of 500 inches of water
diverted from Boulder Creek by B. F. Hoopes in 1866 for
irrigation uses, recorded in Jefferson County, Book D of

Water Rights, page 207 (1871): and

{c) a Notice of Appropriation for 250 inches of water
diverted from the Boulder River in 1869 by Cornelius
Clark for irrigating lands in Sections 28 and 29, T. 5
N., R. 3 W., M.P.M., recorded in Jefferson County, Book

G of Water Rights, page 396 (18S1).
(7) evidence of'the.following land transactions:

(a) a warranty deed by A. W. Thayer, H. T. Edwards and
F. J. Edwards, diréctors of Treasure.State Land Company,
conveying to F. J. Edwards and Harriet T. Edwards the
following property - SE1/4, and S1/2 NE1/4 and lot 1 of
Section 3, T. 4 N., R. 3 W., and S1/2 NW 1/4, and lots 3
and 4, Section 2, T. 4 N., R. 3 W., and W1/2 NW1/4 sl
Wl/2 SWis& in Section 24, T. 5 N., R. 3 W., Section 28,
T. 5 N., R. 3 W., and Section 35, T. 5 N., R. 3 W.,
including all tenements of water rights ditches and
irrigation systéms;'récorded in Jefferson County, Book

58 of Deeds, page 322-323 (1935);

(b) a warranty deed by J. E. and Della Shattack and

RN William and Lora Lee conveying to Treasure State Land

13
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Company the property described above, recorded in

Jefferson County, Book 52 of Deeds, page 189 (1925)3

(c) a warranty deed by J. E. and Della Shattuck
conveying to William Lee the undivided 1/2 interest in
the SZ1/4 NEl/4and E1/2 SE1/4, Section 26, T. 5 N., R. 3
W., together with all water rights appurtenant thereto:
recorded in Jefferson County, Book 52 of Deeds, page 136

(1924);

(d) a warranty deed by Treasure State Land Companf
conveying t; wiiliam Lee and J. E. Shattuck the W1/2,
Wl/2 E1/2, and NE1/4 NE1/4, Section 26, and Section 35,
in T. 5 N., R. 3 W., and S1/2 NW1l/4 and lots 3 and 4,
Section 2, and SE1/4 and S1/2 NW1/4 and lot 1 of Section
3, T. 4 N., R. 3 W., together with all water rights,
flumes, ditches and irrigation sy;tems appurtenant
thereto, recorded in Jefferson County, Book 49 of Deeds,

pages 394-395 (1923);

(e) a warranty by Gortemoller Land Company conveying to
Treasure State Land Company the Wl1/2 Wl/4 El1/2, and
NE1l/4 NE1/4, of Section 26 all of Secticns 35, in T. 5
N., R. 3 W; S1/2 NWl1l/4, and lots 3 and 4 of Section 2,

the SE1/4 and S1/2 NEl1/4 and lot 1 of Section 3, in T. 4

N., R. 3 W., together with all water rights_appurtendﬁt )

14
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thereto, recorded in Jefferson County, Book 45 of Deeds,

page 3639 (1920);

(£) a warranty deed by Hugh E. and Lavina Véssburg
conveying to J. E. Shattuck the SE1/4 NEl/4 and El/2
SE1/4 of Section 26, T. 5 N., R. 3 W., together with all
water rights appurtenant thereto, recorded in Jefferson

County, Book 45 of Deeds, page 385 (1921); and

(g) a warranty deed by the Estate of William Rogers
conveying to-Gortemoller Land Company certain lands
located in Jé}ferson County, Book 43 of Deeds, pages
137-138 (1911). Said exhibits were marked and entered
into the record as Objector (Smith) Exhibits Neos. 1-7,

respectively.

Objectors John Carey, Thomas G. Carey, Emmett McCauley,

George Dawson, Mary Carey Leavitt, Eve Twohy, and Martin B. Carey

were represented by legal counsel, William Leaphart, Esq. of-tﬁe“~ .

Leaphart Law Firm; Heleha, Montana. Appearing personally gn
behalf of the Cbjectors td present evidence and tésﬁimony were
Thomas Carey and Helen Carey, ranch éwners, and Gary Grimstead,
groundwater and chemicai hydrologist from the University of

Montana. The Objectors offered into evidence 20 exhibits:

-
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The first six exhibits were photographs taken on September
20, 1979 by Helen Carey at or near the conjunction of the North

Channel of the Boulder River and the pit of the Boone Trust;

(1) water running from the North Channel into the Boone

Trust sump;
(2) water located south of the sump towards the slough;

(3) a rock buildup in the North Channel which diverted water

into the sump;

(4) a rock diversion channeling water from the North Channel

into the sump;
(5) water running in the North Channel past the sump;and

(6) water flowing into the sump from the slough in relation

to the rock diversion; and

(7) a schematic drawing of the cone of depression in an
aguifer given the pumping rate of 1850 gallons Per minute
when the transmissivity rate and storage coefficients were

constant, admitted for illustrative purposes only;

(8) an illustration of the drawdown of a well assuming a

constant head boundary, such as the Boulder River:

16
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(%) a Notice of Appropriation of 2000 miners inches of water
diverted from the Boulder River in 1877 by John Smith,
recorded in Jefferson County, Book F of Water Right

Locations, page 54 (1884);

(10) a Notice of Water Right for 3000 inches of water
diverted from the Boulder River in 1897 by D. D. Twohy,
recorded in Jefferson County, Book 1 of Water Right

Locations, page 117 (1898);

(11) a Notice of Water Right for 1000 miners inches diverted
from the Boulder River in 1888 by John McKeena, recorded in
Jefferson County, Book G of Water Right Locations, page 173

(1888);

(12) a Notice of Water Right for 300 miners inches of water
diverted from the Boulder River in 1889 by John W. Dawson,
recorded in JeffersonVCounty, Book G of Water Right

Locations, page 412 (1889);

(13) a Neotice of Water Right for 200 inches of water

diverted from the Misey Spring by Thomas Dawson in 1881,

recorded in Jefferson County Book G of Water Right Locations,

page 303 (1881);

(14) a Noticé.of Water Right for 300 inches of water

diverted from the Boulder River in 1891"5§"53hn?thbé;éan_t6p

17
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CASE # 14ILS

irrigate the SEl1/4 Section 17, T. 3 N., R. 2 W., recorded in
Jefferson County, Book G of Water Right Locations, page 565

(1891);

(15) a Notice of Water Right for 150 inches of water
diverted from the Boulder River in 1887 by Patrick Wickham to
irrigate lands in Section 12, T. 4 N., R. 3 W., and N1/2
NEl/4 Section 12, T. 4 N., R. 3 W., recorded in Jefferson
County, Book G of Water Right Locations, page 250 (1887);

(18) a Notice of Water Right for 75 inches of water diverted
from the Boulder River in 1876 by Patrick Wickham to irrigate
the N1/2 Nl1/4, Section 12, T. 4 N., R. 3 W., recorded in
Jefferson County Book G of Water Right Locations, page 251"

(1889);

(17) a Notice of Water Right for 300 inches.qf water
diverted from the Boulder River in 1920 by Frank Carey for
irrigation, recorded in Jefferson County, Book 2 of Water

Right Locations, page 208 (1936);

{(18) a Notice of Water Right for 1500 inches of water
diverted from the Boulder River in 1903 by Frank Carey for
irrigation, recorded in Jefferson County, Book 1 of Water

Right Locations, page 274 (1903);

.
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(19) a Notice of Water Right for 500 inches of water
diverted from the Boulder River in 1888 by Barney Cooney,
recorded in Jefferson Counfy, Book G of Water Right

Locations, page 409 (1891); and

(20) a Notice of Water Right for 500 inches of water
diverted from the slough of the Boulder River in 1890 by Con
Smith recorded in Jefferson County, Book G of Water Right

Locations, page 403 (1891).

Said Exhibits were marked and entered intec the record as

Objector (Leaphart)rExhibits Nos. 1-20, respectively.

Cbjector Edward Kyler withdrew his objection prior to the
nearing. Mr. Anderson appeéred on behalf of the M & M Ranch on

August 8, 1979 to cross-examine the Boone Trust's witnesses.

Objectbr, the Montana Power Company, hereinaftef referred to
as M.P.C., was represented by legal counsel, Mr. Ronald Waterman,'.‘
Esg., from the firm of Gough, Shanahan, Johnson and Waterman, |
Helena, Montana. Mr. Donald Gregg appeared pérsonally on behalf
of MPC to present evidence and testimony in suppeort of the MPC

objection. The MPC offered into evidence 14 exhibits:

(1) a Notice of Approprlatlon for 10, OOO cublc feet per -

second of waﬂbr from the Missouri River in 1955 to be~ Y
L lmpounded by a dam with an elevatlon of approxlmately 2,125
19 =
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feet commonly referred to as Cochrane, to generate
hydroelectric power, recorded in Cascade County, Book 5, page

53 411955);

(2) a Notice of Appropriation for 25,000 cubic feet of water
per second from the Missouri River in 1928 by the Great Falls
Power Company to be impounded by Morony Dam for generation of
hydrocelectric power and agricultural uses, recordedrin

Cascade County, Miscellaneous Book 5, page 165 (1928);

- -
-

(3} a Notice of Appropriation for 1,000,000 miners inches of‘
water or 25,000 cubic feet of water per second from the
Missouri River in 1908 by Great Falls Water, Power and
Townsite Company to be impounded by Ryan Dam, recorded in

Cascade County, Beook 7 of Quartz Locaticn, page 205 {19C8);

(%) a Notice of Appropriation for 1,000,000 miners inches of
water or 25,000 cubic feet of water per second from the

Missouri River in 1908 by Great Falls Water, Power and

~

Townsite Company, to be impounded by Rainbow Dam for .
agricultural uses, manufacturing and generation of
hydroelectric power, recorded in Cascade County, Book 7 of

Quartz Location, page 203 (1308);

(5) a Notice of Appropriation for 25,000 cubic feet of water

.pef'second from the Missouri River in 1926 by the Gregt'Fallé}'
 Power Company to be impounded by Black Eagle Dam for

£y
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generation of hydroelectric power, recorded in Cascade

County, Miscellaneous Book 5, page 12 (1926);

(6) a Notice of Appropriaticn for 10,000 cubic feet of water ..
per second from the Missouri River in 1907 by Capital City |
Improvement Co. to be diverted and impounded by Holter Dam,
recorded in Lewis and Clark County Book 1, page 591-592
(1907} ;

(7) a Notice of Appropriation for 10,000 cubic feet of water
per second from the Missouri River‘in 1907 by Capital City
Improvement Co.,fto-be diverted and impounded by Holter Dam

for irrigation and generation of hydroelectric power,

recorded in Lewis and Clark County, Book 1, page 589 (1907);

(8) a Notice of Appropriation for 240,000 miners inches of
water or 6,000 cubic feet of water per second from the
Missouri River in 1915 by the M.P.C. to be impounded and
dlverted by Holter Dam for the generatlon of hydroelectrlc
power; recorded in Lewis and Clark County, Book N, page 111

(1915);

(9) a Notice of‘Appropriation,for 8,120 cubic feet of water

per second from the Missouri River in 1905 by M. H. Gorry,

Jr., to be diverted and impounded by'Hauser Dam for

1rr1gatlon and generatlon of hydroelectrlc power;. recorded in ;’

Lewis and Clark County, Book L page 458 (1905),

..
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(10) a Notice of Appropriation for 8,120 cubic feet of water
per second from the Missouri River in 1906 by the Helena
Power Transmission Company to be diverted and impounded by
Hauser Dam for irrigation and generation of hydroelectric
power, recorded in Lewis and Clark County, Beook L, page 566

(19086);

(11) a Notice of Appropriation for 300C cubic feet of water
per second from the Missouri River in 1906 by the Helena
Power Transmission Co. to be impounded by Hauser Dam for
multiple uses, recorded in Lewis and Clark County, Book:L,

page 568 (1906);

{12) a schematic drawing, prepared under the direction of
Donald Gregg, showing the tributaries of the Missouri River
system and the major dams constructed on the Misscuri River

in Montana;

(13) a table summarizing the water rights claimed by MPC, -
which water. rights were listed as MPC exhibits.l:through li,‘
and the water rights according to the Special Master's

findings of fact in Montana Power Company v. Broadwater-

Missouri Users Ass'n ; and

(14) a chart showing the average daily water flow in cubic

feet per second at Mcrony Dam, near Great Falls, from Januarys

1960 through August 1979.
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"Said exhibits were marked and entered accordingly as Objector

PC)Exhibits Nos. 1 through 14, respectively.

At the request of MPC the Hearing Examiner took judicial

notice of the court action, Montana Power Company v. Broadwater -

Missouri Users Association , 50 F. Supp. 4 (1942). The Hearing

Examiner also tock notice that the decision in Montana Power

Company v. Broadwater - Missouri Users Association, was reversed

because the court lacked jurisdiction, 139 F. 2d 998 (1944).

Objéctor, United States Bureau of Reclamation, hereinafter
referred to as "Bureau", was represented by legal counsel,
Richard Aldrich, Esg., from the U. S. Department of Interior,
~ffice of the Solicitor, Billings, Montana. Mr. Bryan J. Edwards
_opeared parscnally on behalf of the Bureau to present evidence
and testimony in support of the Bureau's objection. The Bureau

offered into evidence five exhibits:

(1) a contract entered into between the United States of
America and the M.P.C., Re: Canyon Ferry Site Agquisition, o

dated December 14, 1949

(2) a graph‘recording the resérvoir storage at Canyon Ferry - .,‘;
in 1000 acre-feet and the water elevation in feet from
October 1967 = September, 1977, and . recording the water
inflow into Canyon Ferry Resevoir'ih cubic feet per second

from October,$;967 - Septembgr,’l???; . g o - ' &
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(3) a graph of the average net water inflow monthly in cubic
feet of water per second based on data from January, 1954-

December, 1975;

(4) the Findings of Fact, Conclusions of Law and Order
issued by the Department of Natural Resources and
Conservation, in the matter of Application for Beneficial
Water Use Permit No. 4%63-s4l1ll by the Montana Department of
State Lands, issued on December 1, 1978 (which application
for water use was later withdrawn by the applicant, .a fact
which was judicially noticed by the Hearing Examiﬁer);

(5) a chart indicating the dates each year, from‘1966-1979,
when water was spilled from Canyon Ferry Dam, and the maximum

amount of each spill in cubic feet of water per second.

Said exhibits were marked and entered into the record as

Cbjector (Bureau)} Exhibits Nos. 1-5, respectively.-

-

-

Appearing at the hearing to present technical evidence and
testimony on behalf of the Department were: Arlin Krogstad,
Hearings RepreSenfative; Larry Brown, Hydroleogist; Glenn Smith,
Scil Scientist; Ken Chrest, Soil Scientist; and Tom Paﬁton, Geo-
Hydrologist. Prior to the hearing, the Department's technical

personnel submitted the following'reports:
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‘(1) Investigation of Surface Water Resources in the Boulder
River Basin Downstream from Boulder, Montana; in Reference to
Water Right§ Applications Boone, Thomas H., Jefferscon County,
14,965-g4lE, 19,228-c4lE, 19,229-c4lE, and 19,230-c4lE, by

Larry Brown (78-LB-5):

(2) Stream Depletion of the Boulder River by Tom Patton,

(78-TP-1);

(3) Water Rights Applications; Boone, Thomas H., Jefferson
County; 14,965-g41E, 19,228-c4lE, 19,229-c41E, 19,230-c4lE;

by Glenn Smith and Ken Chrest, (78-GS-2); and

(4) Supplement to Surface Water Resources Report by Larry

Hrown, December 11, 1278.

At the hearing the Department submitted the following

Exhibits:

(1) a hydrograph report, including hydrographs for the Boone
trust observation wells and interpretations of the

hydrographs, prepared by Tom Patton; and

(2) a copy of Application for Beneficial Water Use Permit
No. 21615-s41E, submitted by Thomas H. Boone, trustee to
. divert 15 cubic feet of water per second up to. 1070 acre- feet

of water for irrigation from April 1 to October 1, from the
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Boulder River into an existing sump pit in the NWl/4, NWl/4

Section 2, T. 5 N., R. 3 W., Jefferson County.

Said exhibits were marked and entered as Department's -

Exhibits Nos. 1 and 2, respectively.

Hearing Examiner, Forrest Tevebaugh, ruled at the beginning
of the hearing that the total cubic feet of water per second
under consideration exceeded 15 cubic feet per second, therefore
the Boone Trust must prove by clear and coﬁvincing evicenge that &
the rights of prior appropriators will not be adversely affected,

a reguirement in Section 85-2-311 (6), M.C.A. 1979. (TR. 1, page

4.)

The Boone Trust requesfed that Applications for Change qf_
Appropriation Water Right Nos. 19,228-c4lE, and 19,229-c4lE Be
withdrawn (Vol. I, pg. 9). The applications were withdrawn and
terminated without objection. The Hearing Examiner ruled that
since the aggregate of the pending applications was 14.5 cubic.
feet of water per second, that Section 85-2-311(86), M.C.A. 1979, =
was not applicable; therefore the Boone Trust.did not have the

burden of proving the criteria by clear and convincing evidence

(TR. I, pg 10).

The Bocone Trust'reQuested that Application for Beneficial

Water Use Permit No. 14,96S~g4lE for water use be amended from

April 1 to October 1, to a period of use from July 1 to October
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The modificiation for period of proposed use from July 1 to

Jctober 1 was granted.

Paul B. Smith made a Motion to Strike the testimony of Delos e
Robbins, concerning the di&ersion of waste water in the SE1/4[ |
Section 34, T. 5 N., R. 3 W., M.P.M., Jefferson County, because ;:zw
the application filed by Boone Trust stated that the point of i
diversion was in the SW1l/4, Section 34, T. S N., R. 3 W., M.P.M.,
Jefferson County. The motion was taken under advisement. The
motion to strike is denied. _ ' . .

Paul B. Smith ma&e a Motion to Strike the testimony relating
to Elkhorn Creek water and the Boone Trust's proposed uses of |

{ lkhorn Creek water, becausg the applications did not specify

that the source of any Booné Trust water was from Elkhorn Creek. _
The Motion to Strike was taken under advisement. The Motion to |
Strike is denied.

-

Paul B. Smith had a continuing objection throughout the K e ™ -

T
- -

hearing to all evidehce introduced by the Boone Trust concerning

the proposed uses of water from Elkhorn Creek.

At the conclusion of the Boone Trust case in chief, the Boone

Foobedpa

Trust made a motion that the application "be amended to conform

to the proof submitted by the applicant". (TR. II, pg. 143). ' .

The motion was resisted by all Objectors. The motion,waé denied s'""f &

secause: E
27
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(1) The amendment was vague and uncertain, and the Boocne
Trust could not specify precisely which factors should be

amended and how; and

{(2) The amendments may have adversely affected other water

right holders whom would not have had adequate notice;

Paul B. Smith made a Motion to Strike all evidence presented
and introduced by the Boone Trust pertaining to their proposed
uses of Elkhorn Creek water. The Motion to Strike is denied.

Following completﬁgﬁ of the Boone Trust's case in chief,
William Leaphart, joined by Ronald Waterman, Richard Aldrich and
Paul B. Smith, made a moticon to dismiss the applications for-
‘ailure to state a claim. Tﬁe motion was denied. The objectors

proceeded to present their case.

W. T. Boone made a motion that the Hearing Examiner view the
premises of the Boone Trust property prior to making the
decision. The motion was granted. On September.ZG, 1979,wthe. -"1
Hearing Examine: notified all parties that a viewinq of the |
premises and inspection éf'the Boone Trust's divers;ons and'l;nds
would commence at 10:00 a.m. on-October 2, 1979 atrthe Boone ) = g
Trust Ranch, located in SWl/4 SW1l/4 Sectioﬁ 35; 21 5 N., R. 3 #j,

Jefferson County, Montana. Present during the viewing and

inspection were: W. T. Boone, Floyd Chef, William Leaphart, Paul

28

CAQE H 49065 .

,u
-]

|-‘ y’-‘;l i

[N



.,

> ReOApr= 34y ,,19) & TRALERE

- gmith, Paul T. Smith, and numerous objectors and ranchers in

tie area.

Mr. Larry Brown, hydrologist for the Department of Natural .
Resources and Conservation, at the conclusion of the hearing
requested that the evidentiary record remain open so the
Department could obtain and submit the U. S. Geclogical Survey
Stream Gage Data for the Boulder River for 1979. Mr. Larry Brown
submitted the U.S. Geological Survey Stream Gage Readingé for the
Boulder River for April through Nevember 9, 1979, and copies of -
these gage readings were sent to all attorneys of record on
January 3, 1980, aloﬁg with copies of the transcription of the

hearing.

After two extensions in time were granted to the objectors,
the parties filed Proposed Findings of Fact, Conclusions of Law,
and legal briefs on or before March 20, 1980. Reply briefs were

served on the Hearing Examiner on oOr pefore April 25;.1980.

The Proposal for Decision, consisting of Proposed Findings of
Fact, Proposed Conclusions of Law and Proposed.Order, was issued
on November S, 1580C. The parties filed Exceptions to the
Proposal For Decision. Having considered each exception filed,

the Department responds to each exception as follows:

Response to Exceptions of the Boone Trust
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'On December 10, 1980, the Boone Trust filed written
exceptions te the Hearing Examiner's Proposal for Decision,
excepting generally to the proposed orders denying Permit No.

14,965-g41E and Authorization to Change No. 19,230-c41E and .

specifically to enumerated Proposed Findings of Fact and Proposed
Conclusions of Law. In response, each exception has been either
incorporated by modifications of the Final Order or answered as

follows.

The Bocne Trust did not except to the conclusions of law that .-
the Boone Trust failed to prove by a preponderance of the |
evidence that the criﬁ;fia of Section 85-2~311, M.C.A. 1979 were
satisfied. The Department can not issue a Beneficial Water Use

Permit unless the Applicant has shown that the criteria of

Section 85-2-311, M.C.A. 1979, will be met.

The Boone Trust excepts (Exceptidn No. 1, Page 1) to the
alleged failure of the Hearing Examiner to ﬁake findings of féct
concerning the location of the points of diversion andnirrigafion.f‘
ditches of the Objectors except for Montana Power Company.;nd the ‘
Bureau of Reclamation. By stipulation of the parties, it was

admitted that three of Mabel Murphy's diversions were upstream

from the Boone point of diversion. ' P

The Boulder River Watershed Map, prepared by DNRC indicates .
the irrigators lands along the Boulder River. :he only points of "

diversion identified on the map were located iﬁ—approximately the
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NWl/4 SELl/4 of Section 33, Township 5 North, Range 3 West;
NEl/4 SWl/4 of Section 12, Township 4 North, Range 3 West; L
and the NW1/4 SWl/4 of Section 19, Township 4 North, Range

3 West.

The map shows irrigated lands upstream of the Boone point
of diversion belonging to the following parties: Emmett McCauley,
Paul T. Smith, E& Murphy and Tom Carey (Tom Carey also owns land |
downstream of the Boone point of diversion). The Hearing
Examiner recognizé;_that the location of lands downstream of the

Boone point of diversion does not necessarily mean that the'points

of diversion are alsc downstream.

Upon admission into the record of notices of appropriation
filed by the Objectors, and their predecessors,'the Boone
Trust requested the Hearing Examiner to search other records

for the appropriate points of diversion, if none were listed on-

~ e
-

the notice. The Hearing Examiner reviewed the record of the

case and the Department's records to determine the points of
diversion - no records indicated the points of diversion. BRaving
made this search the Hearing Examiner fulfilled the obligation

to attempt to identify the Dbjectors' points of diversion.

3d



The Boone Trust contends that the points of diversion of
Thomas C. Carey, John Carey, Eve Twohy, Martin D. Carey,
Mary Carey Leavitt and Spencer Lanz are all upstream from

the Boone Trust point of diversion.

Finding of Fact 4d. has been amended to add (8), which

redads as follows:

{8) Points of diversion were not identified
for all of the water rights listed

above,

The Boone Trust also excepte to Conclusior, of Law
#10.

Conclusion of Law #10 (a) {page 81) h;s been modified
to reflect that some Objectors may have pointé of diversion
upstream from the Boone Trust. However, Conclusion ' of Law

#10 is also based upon findings and conclusions as to the

2=



discharge level of the Boulder River (27.7) cubig feet T
of water per second). Theé Boone Trust failed to introduce
evidence that water is available from July 1 through

October 1.

The Boone Trust excepts (Exception No. 2, Page 3) to
Findings of Fact #5, #5 (b) (2); the Boone Trust contends
that finding the-North Channel to be a natural channel of
the Boulder River is not supported by the evidence. The
evidence supporting the Finding of Fact is specifically
referenced after the finding. Finding of Fact #5 was
based upon the technical report of Larry Brown, pages 1
and 4; the Boulder River Watershed Plan, figure 6; and the
ruling of Forest Tevebaugh, Transcript Vol. I, page 110.

The finding indicates that the evidence was controverted.
Charles Bowman, Boone Trust witness, testified that the

North Channel was only excavated for 100‘yards, and there-
after was a natural channel. (C. Bowmaﬁ, Transcript Vol. II,
pages 79, 130.) Mr. Fadness testified that the North Channel

was used to convey irrigation water.

The evidence indicates that at the divergence of the North

Channel from the Boulder River the natural stream channel has e v
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beeh excavated so that the natural course is no longer
identifiable. The Boulder River is a braided or wedded river =
the North Channel is one braid of the system.

The Finding of Fact reveals that the testimony of each and
everyone of these individuals was considered and weighed in
making the final determination. When the evidence is welghed it
is found that there is substantial evidence to support the
finding that the North Channel is "a natural channel of the
Boulder, which for the first 100 yvards has been excavated." . .-

The Boone Trust éx;épts to the language of Finding of Fact
#17 (e) (page 60), which was in error and has been changed as

follows:

"Representatives of the Boone Trust, Objectors and the
Department agreed that since the North Channel. was
located so close to the pit, water pumped ---- from the
pit would include water from the North Channel.
(Bowman, TR. Veol. II, page 130; CGrimstead, TR. Vol. I1X,
page 85; and Brown Report, page 2)."

The Boone Trust excepts (page 5) because the Hearing Examiner
allegedly failed to apply the definition of "watercourse" as used

in Doney v. Beatty, 124 Mont. 41, 51 (1950). In Doney v. Beatty,

supra, the Court distinguished diffused surface waters from
waters in a natural course. The Court found that there was no
marked channel and water only appeared after a rain, and

therefore it was not a natural watercourse. i
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Doney v. Beatty at 51 (1950) states:

In 1 Kinney on Irrigation and Water Rights 2d Ed., in
discussing water courses in section 301, at page 486,
the author gquotes with approval the definition of a
water course appearing in an ldaho case, as follows:
'A water course is a stream of water flowing in a
dafinite channel, having a bed and sides or banks, and
discharging itself into some other stream or body of
water. The flow need not be constant, but must be more
than mere surface drainage occasioned by extraordinary
causes; there must be substantial indications of the
existence of a stream which is ordinarily a moving body
of water'." Again in section 312, Kinney says: "But a
water course does not include holes, gullies, or ravines
in land in which mere surface water from rain or melting
snow at irreqular periods, is discharged through them B
from a higher to a lower level, and which at other times

"

are destitute of water. In the absence of a permanent
source of water supply there can be no water course in
its legal sense." Emphasis supplied. See: 1 Weil on

Water Rights in the Western States, 34 Ed., page 354,
sec. 334; LeMunyon v. Gallatin Valley Railway Co., 530)
Mont. 517, 199 Pac. 915.

The North Channel does have defined bea Eanks, and therefore

the definition of water course in Doney v. Beatty is not

applicable.

In reponse to Boone Trust Exception No. 3 (page 6), the

following has been added as Finding of Fact No. 17 (a) (&):

(6) During dry summers the Boulder River has
intermittently been dry in sections of the river
downstream from the Boone Trust properties. (Bowman,

. TR. Vol. 1I, pages 86, 18; and Boulder River Watershed
Plan, plate 5, page E-16.

In response to Exception No. 3 (page 7) that the Hearing

Examiner allegedly erred because no findings were made on the
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distance from the pit to the main channel of the Boulder River,

the following finding of fact has been added:

12. (e). The Boulder River's main channel is
approximately 1500 feet from the Boone Trust pit.
Between the North Channel and the Boulder River's main
channel are floodplain lowlands comprised of
subirrigated croplands, braided and wedded channels,

swamps and riparian vegetation. (Grimstead, TR. Vol.
III, page 66; and Boulder River Watershed Plan, page E-
14).

The Boone Trust excepts (Exception No. 4, Page 8) to Finding
of Fact 17 h. (1) (page 66) because it was not relevant to the
issues of the section. The second sentence of the Finding was

improperly placed and has been moved; it is now Finding of Fact

1. ¢. (page 28).

The Boone Trust excepts:(Exception No. 5, Page 8) to.Finding
of Fact No. 17 (pages 54-67) - the Boone Trust "excepts to the
Propesed Findings that water pumped from the pit is in fact
surface water and not ground water". Finding of Fact No. 17 has
been misread by the Boone frust, the finding is that the water 'wlﬁ

pumped from the pit includes surface water.

Finding of Fact No. 17, therefore, recognizes that the water
pumped from the pit is both surface and groundwater. It is
important that the finding reflect that both surface and ground
water supplies are diverted by the pit, so that the parties that
may be adversely affected by the diversions can be identified. o

Finding of Fact No. 17 has been modified to read as follows:
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17. The Boone Trust requested to divert groundwater
from the pit; however, in addition to diverting
groundwater the water to be diverted also includes
waters which are surface water and part of the surface
water source of supply.

The Boone Trust further excepted because the Hearing Examiner- ™
alledgedly failed to adopt the following definition of
groundwater - "water withdrawn from the aquifer." (Exception #S,
page 8). Although the techincal experts agreed that they
noermally used the term "groundwater" to identify where the water
was withdrawn, the experts admitted that there was a different
result if the definition of "groundwater" as adopted in the
Montana Code Annotated, Section 85-2-102 (8), M.C.A. 1979, was
applied. For example, as pointed out by the Boone Trust, Mr.
Patton did repeort that the pit tapped an aquifer (page 2), but

he Patton report also discussed the interrelationship of the

surface and groundwater:

"0f the four boundaries listed above, the most important
is the north channel because of its proximity to the
pit. While the channel may be a discharge feature of
the aquifer, it also represents a recharge phenomena to

the pit while pumping ground water. When pumped, the : -l

pit would cause water to "leak" from the channel to the —
pit. It is apparent from water level observations in

the observation wells made June 13, 1978 that

underground leakage from the channel was not providing

the entire amount of water being pumped and it is

probable that the water table was being drawn down below

the bed of the channel." (Patton Repert, page 4). .

"Both the north and main channels of the Boulder River

could be affected by pumping and because these _
boundaries also provide water to downstream water users,
adverse affect to these users may occur."’ (Patton T

Report, page 3). . e . R
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And, Mr. Patton testified concerning the two definitions of

groundwater:

MR. PATTON: Well, part of my problem is tHat I
don't agree entirely, as a hydrologist, with the T
definition. I'm not sure that you can define them
separately.

MR. LEAPHART: 1 appreciate that we - Mr. Grimstead
had the same problem.

MR. PATTON: Yea. He - I think that Mr.
Grimstead's point discussing whether or not the interval
between the surface water body and the ground water-body
is saturated, 1s a very good one and that you would have
to loock at it from that standpoint. If there is a
continuous saturation between the two, between say the
pPit or a pit and a river, that they would have to be
considered ultimately a part of the same system.

MR. LEAPHART: Would you disagree with Doctor
Grimstead's testimeny in that regard at all?

MR. PATTON: No, I wouldn't.
(Patton, TR. Vol. III, pages 199-200).

The Boone Trust in the exceptions contended that it was Mf.;_ :
Grimstead's opinion that the pit diverted groundwater. “Although h
Mr. Grimstead testified that the pit tapped an aquifer (TR. Vol.
III, page §§), Mr. Grimstead repreatedly testified that the
aquifef tapped by the pit and the surface waters were closely - "_ %

interrelated:

MR. WATERMAN: Do I understand that to say that the -~
water from the river will be drawn into the sump? i

CASE #H 14965 IR
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MR. GRIMSTEAD: The water from the river side will
be drawn into the sump in increasing proportions as the
upgradient aguifer becomes depleted.

MR. WATERMAN: Depleated. (sic) So that from the
period of time of July to October the percentage of
water drawn from the river will increase more and more.

MR. GRIMSTEAD: Yea.
(Grimstead, TR. Veol. III, page 76):

MR. BOONE: Ok. If we are dealing with a
withdrawal of ground water from this dug well, at a
point in time, commencing July 1, of a given year, and
your knowing that approximately at that time, in the
normal year the Boulder River is dry upstream from the
Quitten's Bridge and downstream from the Quitten's
Bridge, you would say that there's no depletions,
wouldn't you?

MR. GRIMSTEAD: No, I wouldn't. Because yocu see
that subgrade flow is necessary to supplement whatever
water is coming in down gradient. ©New as [ understnad
this problem, it's primarily what happens to downstream
users. That subgradient flow is very much a part of
what is necessary to provide surface flow for anyone.
downstream.

(Grimstead, TR. Vol. III, page 70);

MR. WATERMAN: In this instance, therefore, there
is an interaction between the North Channel or the
Slough and the sump.

MR. GRIMSTEAD: Yes.

MR. WATERMAN: And your testimony is that
additionally there is interaction between the waters of
the sump and the Boulder River proper? ¢

MR. GRIMSTEAD: Yes. ' -
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MR. WATERMAN: Would you say that the entire system
is an interrelated system?

MR. GRIMSTEAD: Yes.
(Grimstead, TR. Vol. III, page 78); and e

MR. LEAPHART: Now given the fact that the channel
is of course present, what is your opinion as whether
the ground water acquifer is or can be a completely
separate source of water independent from the surface
water?

MR. GRIMSTEAD: No, as long as the, the river is
present it's going to contribute.

MR. LEAPHART: They will be interacting?
MR. GRIMSTEAD: Yes.
(Grimstead, TR. Vol. III, page 52).

Mr. Grimstead also testified as to the application of the

Montana legal definition of "groundwater" to these circumstances:

MR. WATERMAN: Now, Mr. Grimstead, there was :
testimony earlier and some questions by Mr. Boone to you
as to whether or not this ground water, could you define =
for me what you meant by ground water when you answered
affirmatively to that question. _

MR. GRIMSTEAD: Yes, to me ground water is water
that at the point where it is withdrawn is withdrawn
from the ground.

(Grimstead, TR. Vol. III, page 74);

MR. BROWN: I have one other question, plegse.
- Yesterday I brought up a point that is stated in the
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Montana Water Law, Section 85-2-501, the definition of
ground water. If I might refresh your memory as to what
this states, it's number 2, "Groundwater means any
 fresh-water beneath the land surface or beneath the bed
of a stream, lake reservoir, or other body of surface
water which is no part of that surface water." Could
you expound on this definition, Mr. Grimstead, and
specifically in regard to a potential hard pan layer or
armor plating separating ground water from surface water
or water that would actually be contributing to the
saturation zone?

MR. GRIMSTEAD: Well, it seems to me that to
satisfy the "not a part of the surface waters" you have
to have a non- saturated zone intervening so that in
most saturated stream/aquifer interacting conditions
under that definition since they are physically part,
you know, it's a continuum of water from the aquifer
into the river. Where do you draw the line, you see.

MR. BROWN: In this situation, probably does not
exist in the area surrounding the pit or separating the
pit from the North Channel?

MR. GRIMSTEAD: To the extent that if the North
Channel were sufficiently plugged, the bettom ssaling
were sufficiently great that at times, let's say now,
when there is water in it and the surrounding ground
water is at a somewhat lower level, if that plugging is
sufficient to create an unsaturated mound underneath the
North Channel then you could, by that legal definition
distinguish between the surface and the subsurface
water, otherwise no.

-

(Grimstead, TR. Vol. III, page 82); and ) B ™

MR. GRIMSTEAD: In my opinion, the water, the
ground water and the water in the channel, the water in
" the ground and the water in the channels are one and the ;
same system and if the legal requirement is that they be - .-
separate to be defined as ground water, then, no.

MR. WATERMAN: They are not ground water under
those circumstances? '
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MR. GRIMSTEAD: I don't like the definition, but
I'd have to agree that they are not under the definition
in most cases.

(Grimstead, TR. Vol. III, page 84).

-

The weight of Mr. Grimstead's testimony is that the pit will
withdraw both surface and ground water. The Boone Trust
exception is rejected since the testimony that the water was
groundwater (TR. Veol. III, page 63), was clarified by Mr.
Grimstead later in the hearing when he discussed his definition
of groundwater and the legal definition of groundwater. {TR.
vol. IIl, pages 74, 82, and 84). Mr. Grimstead's.testimony th;é:
the waters withdrawn by the pit include surface water is
consistent with his testimony that the surface water and

groundwater of the pit are interrelated.

The Boone Trust excepts to Proposed Conclusion of Laﬁ #4&
{page 75) alleging that the definition of groundwater exceeds the
bounds of the law. The definition as explained to meet the facts
of this case has a rational relation toc the legal definitien. -
Conclusion of Law #4 (page 75) has been amended so that éhe S
complete legal definition of "groundwater" is quoted since this

was the basis for the decision:

"4, Section 85-2-102 (8), M.C.A. 1979 requires that
"groundwater" - "means any water beneath the land
surface or beneath the bed of a stream, lake, reservoir,
or other body of surface water, and which is not a part
of that surface water. ' :

AAQE H  YIL5



Contrary to the Boone Trust's exceptions, groundwater does
in "water beneath the land surface ... and which is not a part
of that surface water." Section 85-2-102 (8), M.C.A. 1979.

Therefore, the definition of "groundwater" was not exceeded by

excluding from groundwater: '"seepage of the stream which
collects in the stream banks, ... subsurface flows adjacent to
the river, ... perched aguifers adjacent to the stream ... which

contribute directly or indirectly to the flows of the surface
waters." (Conclusion of Law #4b, page 76). And, groundwater
does mean water "beneath the bed of a stream, lake, reservolr or
other body of surface water, and which is not a part of thééf
surface water." Section 85-2-102 (8), M.C.A. 1979. Therefore,
the definition of groundwater rationally excludes therefrom
subsurface streamflows underneath ... the stream, subgradient
_ows of the river, the saturated mound of the stream, and

storage reservoirs of the river."

The Boone Trust excepted to Proposed Conclusion of Law #5
(page 77); the Boone Trust contended that the definition of
"surface water" adopted by the Board of Natural Resources and
Conservation can modify the definition of "groundwater" in the
Montana Code, as adopted by the legislature. As noted in
Proposed Conclusioﬁ of Law #5 a (2) the Board's definition of
surface water is not exclusive: ""Surface water" means all water :

" of the state at the surface, including but not limited to any

river, etc." There is no indication that the Board intended te = <

ilter the statutory definition of "groundwater" by adopting a
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rule defining "surface water". And, it is a rule of statutory
tonstruction and interpretation that an agency's adoption of
rules can not amend statutory provisions. If the rule conflicts

with the statute, then the rule is superceded.

The Boone Trust excepts to the application of the sub-flow

doctrine, as first stated in Smith v. Duff, 34 Mont. 382 {1909),

to the facts of the Boone Trust application for Beneficial Water
Use Permit No. 14,365-g4lE. The Boone Trust does not dispute the
veracity and precedential effect of the sub-flow doctrine, nor

the case of Smith v. Duff, supra. The Boone Trust contends.fﬁe

subflow doctrine is inaéplicable because "We are not dealing here
with a tributary swamp nor are we dealing with the subsurface |
supply of stream running in the sand and gravel of the bed of the
‘tream.” The Boone Trust also contends the sub-flow as appiied

in Woodward v. Perkins 116 Mont. 46 (1944) is not applicable

because waters diverted, "are not seepage waters arising 'along

the bed of the stream'. Finding of Fact No. 17 finds that the

waters dive}ted from the Boone pit will divert, in addition to.'
groundwater, water from the North Channel, water from the
saturated zone surrounding the North Channel and the saturated
mound ©f the North Channel. These waters that would be diverted

by the Boone pit are the same type of waters that are referred to

in Smith v. Duff (subsurface supply of a stream) and Woodward v.

Perkins (seepage waters along the bed of stream), and therefore, _

application of the sub~flow doctrine was appropriafe. o

X
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The Boone Trust excepts (Exception No. 6, page 1l1) because
. Hearing Examiner took judicial notice of the Findings of the

Special Master in Montana Power Company v. Broadwater-Missouri

Water Users Ass'n., as expert testimony. The MPC contended that

Montana Power Company v. Broadwater-Missouri Water Users Ass'n.

was binding precedent. The Hearing Examiner held:

"The Findings of the Special Master in Montana Power
Company v. Broadwater-Misssouri Water Users Ass'n supra;
are not binding as judicial precedent in this matter,
since said case was dismissed on appeal for lack of
jurisdiction and therefore the District Court opinion is
a judicial nullity."

The District Court opinion was accorded the weight of expert
testimony - opinion testimony of an expert. The evidence was

~dmissable, but it was not accepted as binding precedent.

The Findings of the Special Master in Montana Power Company

v. Missouri-Broadwater Water Users Ass'n, were summarized and

included in MPC Exhibit No. 13 at the hearing. Important

elements of the Findings of the Special Master were included in

Exhibit No. 13, summarizing the masters findings on the flow = -

rights in cubic feet per second, the priority date, and the
storage rights in cubic feet per second for Canyon Ferry, Hauser
Lake, Holter Dam, Black Eagle, Rainbow, Ryan and Morony
Reservoirs. The Boone Trust did not objéct to the"introduction
of MPC Exhibit No. 13.  The Boone‘Trust did not object when Mr.
Gregg, testifying for MPC, discussed Exhibit No. 13 and the .

special Master's Findings. (TR. Vol. III, pages 129-135). The
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Boone Trust had fair opportunity at the hearing to object to the
admissibility of the Special Master's Findings. The Boone Trust
had opportunity to cross-examine Mr. Gregg at hearing concerning

the Special Master's Findings.

The Bocne Trust excepts (Exception No. 7, page 12} because
the Hearing Examiner allegedly erred in statiﬁg that MPC by
contract with the Bureau retains the right to 23,980 cubic feet
of water per second in Canyon Ferry. The Boone Trust contends
that the MPC's is contractually limited to refill storage in
Canyoﬁ Ferry only £f£rom Hebgen Lake. The contract (Bureau Exhibit

No. 1) indicates otherwise:

1. CONVEYANCE BY COMPANY.

"The Company agrees to transfer and convey to the
United States the following property:"

"(a) All of its Canyon Ferry land and land rights,
including land owned in fee and rights, interests and
privileges held by the Company in land owned by others,
such as leaseholds, easements, submerged rights, rights-
of-way, and other interests in lands;" . P

"(b) The Company's Montana water right on the

Misscouri River for the generation of hvdrcelectric power
of the amount necessary to operate the Company's Canyon
Ferry power plant on the Missouri River up to and
including the maximum of f£ive thousand, one hundred .
(5,100} second-feet as of October 31, 1898. There is
excepted herefrom and reserved ot the Company the water
right on the Missouri River which it has acquired under
the laws of Montana as of Octeber 31, 1889, in the
amount of twenty-three thousand, nine hundred eighty

- (23,980) cubic feet per second but not in excess in
wvolume of the number of second foot days required to
£ill, at any given time, the Company's Canvon Ferry
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Reservoir that is to be conveyed to the United States by
the Company, and which water in the volume of forty-
seven thousand, five hundred (47,500) acre-feet the
United States agrees to store in the Canyon Ferry unit
of the Missouri River Basin Project; and"

3. (CONSIDERATION TO BE PAID BY THE UNITED STATES .-

"The water available for storage under the
Company's Montana appropriative right for its Canyon
Ferry reservoir shall be stored by the United States,
without cost to the Company, in the United States'
Canyon Ferry reservoir. The United States from time to
time shall release annually from the United States'
Canyon Ferry dam and reservoir a cumulative total of
forty-seven thousand, five hundred (47,500) acre~feet of
water, such releases to be as ordered by the Company.
The Company and the United States, in the development of
operating arrangements under Section S hereof, shall-
agree upon a water year. The Company shall not have in
the water year next succeeding the water year of the
storage any carry-over rights in the forty-seven .
thousand, five hundred (47,500) acre-feet of water or
any part thereof."

The Company also shall have the right when it
withdraws water from said forty-seven thousand, five
hundred (47,500) acre-feet of storage to replace the
amount withdrawn with storage water from its Hebgen or
Madison reservoirs and can use said forty-seven
thousand, five hundred (47,500) acre-feet of storage
space in the United States' Canyon Ferry reservoir to
re-regulate the flow of water released from the ;
Ceompany's Hebgen or Madison reservoirs. (pages 12 =~13)

and

4, RELEASE OF WATER FRCM HEBGEN AND MADISON
RESERVOIRS

It is understood that the Company owns, operates
and maintains its Hebgen reservoir and its Madison
hydroeliectric development on the Madison River, a
tributary of the Missouri River, upstream from Canyon
Ferry. The Company also owns, maintains and operates
hydroelectric developments at Hauser Lake, Holter, Black
Eagle, Rainbow, Ryan and Morony on the Missouri River

C | | o
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downstream from Canyon Ferry and may in the future
construct other downstream developments. Storage water
released from the Company's Hebgen and Madison
reservoirs must flow through the Canyon Ferry reservoir
of the United States to supply the Company's power
plants downstream therefrom. The United States
undertakes and agrees to discharge through its Canyon
Ferry dam and reservoir storage water released by the
Company from its Hebgen or Madison reservoirs in the
quantities so released, less carriage and evaporation
losses to the point of inflow to the United States'
Canyon Ferry reservoir, as agreed upon between the
designated representatives of the Company and the United
States. It is the intent hereof that the United States'
Canyon Ferry Project shall not in any way interfere with
the operation of the Company's dams, reservoirs and
power plants on the Madison and Missouri Rivers (other
than Canyon Ferry as now conducted. (page 13)

-
-

The MPC claims to have a valid appropriation at Canyon Fefr;
£ 23,980 second feef days of storage, it is beyond the authority
of the Hearing Examiner to adjudicate that water right. To liﬁit
MPC's right to store water -in Canyon Ferry to only times when
water was released from Hebéen Lake would constitute an

adjudicaticn.

The Boone Trust excepts (Exception No. 8, page 12) becadse_

the Hearing Examiner allegedly erred in failing to find that MPCi

b

-

and the Bureau would not be adversely affected by the granting of
the Boone Trust applications. The testimony presented was
insufficient ﬁo support the finding desired by the Boone Trust.
The MPC and Bureau have water rights that if wvalid are prior to
the Boone Trust's Application for Beneficial Water Use Permit No.
14,965-g4lE. It was found that the Boone Trust diversions from

the pit included surface waters from the Boulder River system.

The Boone Trust had the burden of proving by a preponderance of
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the evidence that "the rights of a prior appropriator will not be
versely affected;" Section 85-2-311 (2). No findings could be
made on whether the Boone Trust Application to Change
Appropriation Water Right No. 19,230-c4lE would adversély affect
any parties since the source of water for that water right was

erroneously reported.

The Boone Trust excepts (Exception No. 9, page 13) because
the Hearing Examiner allegedlyrerred in not finding that "the
waste water from his (Smith's) irrigation leaves the Eikhorn
drainage and thcse waters do not and cﬁuld not return to the
Elkhorn drainage to Seﬂévailable for Elkhorn appropriators”
Three different water sources for the "Smith waste water right“
‘ere alleged - waste water from the Boulder River, waste water
.rom Elkhorﬁ Creek, and watérs of Little.Elkhorn Creek; Unfil
the source of the water is known, the Department can not issue
proper notice. Until the source of the water is known, the
Department cannot ascertain that other appropriators will not be
adversely affected by the change of appropriation.

The Boone Trust alsc excepts because the Finding éf Faét No.
23, that return flows may be diminished by changing from flood to
sprinkler irrigation, was based upon opinions. The opinions
supporting Finding of Fact No. 23 were given by: Charles Bowman,

"Agricultural Engineer testifyiﬁq for Boone Trust; Larry Riley,

representative of Ag Sales testlfylnq for the Boone Trust Kelth

“vans, manager of the Boone Trust property testlfylnq for the
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Boone Trust; Glenn Smith, Soil Scientist for the Department; and

Larry Brown, Hydrologist for the Department. These concurring

opinions were sufficient basis for Finding of Fact No. 23. |
The Boone Trust excepts (Exception No. 10, Page 14) to "the

Propesed Findings of Fact and Conclusions of Law that applicant

-

-

has failed to meet the ¢riteria for the granting of a permit tbr

change the place of use and for a permit to appropriate ground
waters". The Boone Trust does not give any reasons why they

believe these findings and conclusions to be erronecus. As

-

-

stated previously, an autheorization teo change an appropriation

cannot be granted until the origin of the water is known - which

stream is it diverted from? For this reason, and all others
enunerated in the Final Decision, the application to Change
Appropriation Water Right No. 19,230-c41lE was denied. For each
reason enumerated in the Final Decision, Application for

Beneficial Water User Permit No. 14,965-g4lE was denied.

Response to Exceptions of Smith and Murphy:

Smith and Murphy except to the alleged failure of the
Hearing Examiner to include in Proposed findinq of Fact No.
(d) the water :ights claimed by Mable Murphy., as presented a
the hearing in Smith's Exhibit No. 6. The claims cf water
rights presented by Mable Murphy were errcnecusly excluded
from the Proposed Findings of Fact and Law. Since the

kﬁ Proposed Findings of Fact and Conclusions of Law‘only‘iist
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some water rights claimed by the parties, and do not attempt
in any way to adjudicate or validate any of the claimed
water rights, neither the applicant nor the other objectors
can be harmed by the inclusion of Mabel Murphy's claimed .
water rights in the Findings of Fact and Conclusion; of ﬁﬁw.

Therefore, Finding of Fact No. 4 (d) is amended to read as

follows:

(7) Mabel Murphy: 500 miners inches
(1888),- SC0 miners inches (1866) and 250
miners inches (1869) all from the Boulder
River. (Objector Smith's Exhibit No. 6.)
Therefore, Conclusion of Law No. 10, in order to be
consistent with the Findings of Fact, is amended to include

the following:

10. =a.

Mabel Murphy, 1250 miners inches.

Resoonse to: Exceptions of Carey, Twohy, et al.

Carey, Twohy, et al., exéept to the inclusion of the
term, "maximum quantities", in reference to the water rights
claimed by rancher objectors, in Conclusion of Law 10 (a).
The intent of Conclusion of Law 10 (a) is to list the fotaL 
quantities of water that each objector claimed at the hearing . . -
to appropriate from the Boulder~River system. Conclusion_bfr .

Law 10 (a) can only be:based on the testimony and exiibits o _ ;

presented at the hearing. Conclusion of Law 10 (a) does not,
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and the Hearing Examiner cannot, adjudicate the water rights
of the parties. The term "maximum" was included to indicate
that that was the greatest volume that could be appropriated
according to the objector's rights presented. In order to

clarify the problem, Conclusion of Law 10 (a) is re-writteﬂ

to read:

"Based upon the water rights claimed by the
rancher objectors at the hearing, it appears
that the rancher objectors have claims for
water rights from the Boulder River system,
and for the purposes herein only, it is -
determined that those claimed prior
appropriations of water, although points of
diversion were not determined, are of the
following total guantities: g

n

Carey, Twohy, et al., except to the alleged failure of
the Hearing Examiner to include in Conclusion of Law 10 (a)
the 4CC inch water right of Martin and John Carey, 2s set
forth in Finding of Fact No. 4 {(d) (5), page 32. The
Conclusion of Law 10 (a) erroneousiy excluded the 400 inch
water right from the Boulder River claimed by Martin B;Aand
John Carey. Since the Conclusion of Law onlyliists the watér
rights claimed by the parties, and does not attempf-in any
way to adjudicate or validate any of the claimed water
rights, neithef the applicant nor the otﬁér objectors can be
harmed by the iﬁclusion of Martin B. and John Carey's claimed
water in Conclusion of Law-lO (a). Therefore, Conclusion of

Law 10 (a) is amended so as to include the following:

"Martin B. and John Carey, 400 inches,"

22
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Carey, Twohy, et al., except because Conclusion of Law
10 (a) is allegedly erroneous in reading "Eve Twohy, 4000
inches plus 1/2 interest in 200 inches", since Eve Twohy
claimed a "1/2 interest in 2000 inches" as was found in
Finding of Fact No. 4 (d) (3). The Change from 2000 inches
to 200 inches was a clerical error. Therefore, Conclusion of
Law 10 (a) is corrected to read:

"Eve Twohy, 4000 inches plus 1/2 interest
in 2000 inches; . . ."

Response to Exceptions of the Montana Power Ccmpany:

The MPC excepts to Proposed Finding of Fact 6 (c),
contending it should be amended to reflect that in addition

O (R g (=% 1% i
ibed in € (c) (1) - (73, that A£C

I

£ Ehe MPO

H

low rights desc
also claims storage water rights. MPC did present exhibits
and testimony at the hearing on the MPC's claimed storage
water rights. Since the Finding of Fact only lists the water
rights claimed by the parties, and does not attempt to
adjudicate or validate any of the claimed water rights,
neither the applicant nor other cbjectorslgan be harmed by
including a reference to MPC's storage water rights.
Therefore; Finding of Fact 6 (c) is amended to read as

follows:

"The Hearing Examiner does not have the
authority to adjudicate the water rights .
claimed by the MPC and the Hearing
Examiner is not attempting to adjudicate

Tes
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the water rights, however, the MPC
testified that based upon appropriations
for storage water rights and flow rights
and the findings of the Special Master
for Montana Power Company v. Broadwater-
Missouri Water Users Assoication,

(supra), that MPC is entitled to storage
water rights and the following water flow
rights: B

The MPC excepts to Prcposed Conclusion of Law 10 (c)
(1), contending it should be amended to reflect that in
addition to the flow rights described in 10 (c) (1), that MPC
also claims water storage rights. MPC did present exhibits
and testimony at the hearing on the MPC's claimed sto;age
water rights. Since the Conclusion of Law only lists the
water rights claimed by the parties, and does not attempt to
adjudicate or validate any of the claimed water rights,
neither the applicant nor the objectors can be harmed by
including a reference to MPC's storage water rights.

Therefore, Conclusion of Law 10 (<) {l1l) is amended to read as

follows:

"(1) For the purposes herein only, it is
determined that MPC has valid claims for
storage water and water flow rights in
the Missouri, subject to the specified
limitations; and that the following total
water flow rights of MPC are prior to the
proposed appropriation of the Boone
Trust: . . ." :

The MPC excepts to Proposed Conclusion of Law 10 (c¢)
| (2), claiming that it should be amended "to provide the -

Montana Power Company is adversely affected whenever its

( e ST e T *54
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storage rights at its various dams are not filled to the
quantity claimed as well as when its flow right of 10,000 cfs
is not available at Cochrane." This proposed amendment is
rejected. The evidence presented at the hearing indicates
that the volumes of stored water in the reservoirs
fluctuates, both seasonally and annually, and in fact that
throughout certain times water is regularly drafted from
storage, and MPC did not show that these fluctuations in
stored water were an adverse affect. Conclusion of Law 10
{(c} (2) protects MPC's storage rights, as they havé been
historically maintained and used. Conclusion of Law 10 (c)
(2) protects MPC'% right to store excess or flood waters up

to the reservoir's maximum capacities, when excess and flood

waters are available.

MPC also claims it is adversely affected when 10,000
cubic feet of water per second is not available at Cochrane.

Evidence indicates that the entire 10,000 cubic feet of water

per second is not always utilized at Cochrane. Specifically, .

Beneficial Water Use Permit No. 4963-s4ll applied for by
Montana Department of State Lands, of which judicial notice

was taken, states in Proposed Finding of Fact No. 7, page 18:

"In response to questions posed by the
Hearing Examiner, representatives of the
MPC testified that 9,200 to 9,400 cubic
feet of water per second are utilized for
the production of electricity at Cochrane
whenever such flow is available, but that
the full claimed 10,000 cubic feet of
water per second flow right is utilized
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less freguently than every time the full

flow right is available (although the

full has in fact been used) due to the

particular vibration characteristics of

the Cochrane generator when operated with

a full 10,000 cubic feet of water per

second.”

With the inclusions of the above-described modifications

and amendments, the Hearing Examiner's Proposed Findings of
Fact, Proposed Conclusions of Law and Proposed Order are

apprcved and accepted by the Department.

Based upon the Department's file, the applicantfs'and
objector's testimony presented and exhibits admitted, the

Department hereby makes the following Findings of Fact:

FINDINGS COF FACT

SENERAL
1. The Boulder River originates near the Continental Divide
and flows generally in a southeasterly direction. (Wateréhed

Plan and Environmental Impact Statement: Boulder River _

* Watershed, (hereinafter referred to as Boulder River -

Watershed Plan) page E-13).

a. The Boulder River is a mountain snow-pak fed stream.

(Boulder River Watershed Plan, page E-16; C. Bowman;

b. The major tributaries of the Boulder River héad.in~

the mountains to the north and northwest. The principal "

.-
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tributaries are the Little Boulder River and Elkhorn

Creek. (Boulder River Watershed Plan; page E-15).

¢. Mr. Bowman testified that there was probably an

aquifer in the Boulder Valley recharged by the Boulder -

River. (Bowman, Tr. Vol. III, Page 130).

2. The U. 8. Geologic Survey maintains two waterflow gages
on the Boulder, the Boulder gage, prior to the confluence
with the Little Boulder River and the Cardwell gauge located
10-15 miles upstream from the town of Cardwell. The U. S.
Soil Conservation Service maintains a waterflow gage on tﬁe

Little Boulder River. (C. Bowman, TR. II, page 20).

a. The measurements of mean daily stream flows in

cubic feet of water per second were:

Boulder River Little Boulder Cardwell

1977:
May 176.65 37 - (162.07)(146)
June. . 126.2 29.97 72.48
July 41.5 14.14 - 14.87
1978: : )
May 648.11 71.6 & 604.4
June 639.06 56.69 620.9 .
July 182.29 28.42 196.14
1979: , 3 -
April 127.1 13.9 138.5
May 788.0 76.6 780.1
June _ 418.9 37.0 327.5
July 65.7 . 8.4 28.8
August . 44.37 , 6.8 16,2
Sept. . E 30.73 4.1 11.3
Cct. 68.1 o 9.7 99.2
(C. Bowman, TR. Vol. II, pages 19-22; L. Brown Report, page -
l; gage data submitted Nov. 7, 1979). T T T
~ )
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3. Approximately 73C0 acres of croplands in the Boulder

River Watershed are being irrigated. (Boulder River

Watershed Plan, page E-16). Of these 7300 irrigated acres,
3,998 acres of irrigated land are located between tﬁé Boone ..+

Trust property and Cold Springs. (G. Smith Report, page 1).

a. 2,199 acres are on the benchlands and are irrigated

by gravity and sprinkler. (G. Smith Report, page 1).

b. 1,799 acres are valley bottomlands and sub-irrigated
by the high water table of the Boulder River. (G. Smith

Report, page 1).

4. Approximately 5851 acres of irrigated cropland are
between the near Boulder gage and the near Cardwell gage, and
357432 acre-feet of water per annum would be reqguived. (L.

Brown Report, page 6).

a. Critical discharge is the amount of water needed to
satisfy prior water rights, naturally occurring :
phenomenon and to supplement recharge. (L. Brown

Report, page 1).

b. The critical discharge necessary to satisfy prior
appropriations for irridﬁtion on the Boulder River is
approximately 27.7 cubic feet of water per second. (L.

Brown Repcrt, page 6).

c. Critical discharges at the near Boulder gage will be

less than 25 cubic feet of water per second
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approximately 1.53 years out 10 years in July, 5.94
years out 10 years for August, 6.28 years out 10 years

for September,and 3.47 years out 10 years for October.

(L. Brown Report, page 7). c e

d. The Hearing Examiﬁer does not have the authority to
adjudicate the water rights claimed by the parties to
the hearing, and the HearingrExaminer is not attemptiné
to adjudicate the water rights, but the Objectors claim

to have rights to the following quantities of water:

(1) Emmett McCauley: 150 inches (1887) and 75
inches (1876) (Objector Leaphart Exhibits Nos. 15

and 16);

(2) Geocrge Dawson: 300 inches {18338} £from the
Boulder River, 200 inches (1881) from Misey Spring,
and 300 inches (1891). (Objector Leaphart Exhibits

Nos. 12,13, and 14);

(3) Eve Twohy: 1,000 inches (1888), 3,000 inches
(1897), 2,000 inches (1884, 1/2 interest),

(Objector Leaphart,Exhibits Nos. 9, 10, and 11);

(4) Martin B. John & Thomas Carey: 1500 inches ' o
(1903, 1/2 interest), 300 inches (1920), and 500 ”
inches (1888). (Objector Leaphart Exhibits Nos.

17, 18, and 19};
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(5) Martin B. and John Carey: 400 inches.

(Objector Leaphart Exhibits No. 20); and

(6) Paul T. Smith Ranch, Inc.: 500 miners inches
(1866) from the Boulder River, and groundwater of
250 gallons per minute (1932), 200 miners inches
(1938) 200 miners inches (1890) 100 gallons per

minute (1897) (Objector Smith Exhibits Nos. 3 and

5).

(7) Mabel Murphy: 500 miners inches (1888); 300 .-

miners inches (1866); and 250 miners inches (1869),
all from the Boulder River. (Objector Smith's

Exhibit No. 6).

(8) Points of diversion were nct identified for

all of the water rights listed above.

5. In approximately the NEl1/4 SEl/4 Section 28, Township 5
North, Range 3 West, the North Channel of the Boulder
separates from the main Boulder until it rejoins in
approximately the NEl/4 SWl/4 Section 12, Township 4 North,

Range 3 West. (Applicant's Exhibits Nos;'4, S and 6).

a. For the purpeses herein, the Boulder River is a

meandefing, braided or wedded river. (L. Brown Report,

pages 1 and 4).

b. The North Channel, also referred to as the slough.

Ditch, appears to be a channel of the Boulder River.
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(L. Brown Report, pages 1 and 4; Boulder River Watershed

Plan, figure 6; Tevebaugh TR. I, page 110).

(1) Representatives of the Boone Trust ceuntered
+hat the North Channel was a ditch, basing their .
testimony on the constructed diversion and the
excavated channel for the first 100 yards. (C.
Bowman, TR. II, page 130; Robbins, TR. I, page

1107,

(2) For the purposes herein it is determined that-
the North Channel is a natural channel of the
Bouldef River, which for the first 100 yards was
excavated, and has been historicélly used as a

natural conveyance for water rights. (Fadness, IR.

11, pages 163‘and 186).

6. The Boulder River is a tributary of the Jefferson River,
and joins the Jefferson River approximately fifteen miles
south of the Boone Trust property. (U. S. Geologic Survey

Quadrangles; Applicants Exhibits Nos. 4, 3, and 6). . -"‘-;

a. The Jefferson River and Gallatin Rivers join near
Three Forks, Montana forming the headwaters of the

Missouri River,.

b. Representatives of the MPC testified that MPC has
water power storage and generating facilities at various: ;,

points along the Missouri River consisting of:

6l
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(1) a 340,000 acre-feet storage reservoir near the
head of the Missouri River at Hebgen Lake (above

the Canyon Ferry Reservoir);:

(2) a 9,000 kilowatt generating plant on the
Madison River near Ennis, Montana (above the'Canyon

Ferry Reservoir);

(3) a 17 megawatt generating plant at Houser Lake

(below Canyon Ferry dam);

(4) a 50 megawatt plant on Holter Lake near Wolf -

Creek, Montana (below Canyon Ferry dam);

(5) an 18 megawatt generating plant at Black Eagle

Falls, Montana (below Canyon Ferry Dam);

{(6) a 35 megawatt generating plant known as the

Rainbow Plant located below the Black Eagle plant;

(7) a 58 megawatt generating plant known as the

Cochrane Plant located below the Rainbow Plant; -

(8) a 60 megawatt generating plant. known as the

Ryan Plant located below the Coéhrane plant;

(9) a 47 megawatt plant known as the Morony Plant
located below the Ryan plant. (Gregg, TR. Vol.

III, pages 126-128; MPC Exhibit No. 12)
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¢. The Hearing Examiner does not have the authority to
adjudicate the water rights claimed by the MPC and the
Hearing Examiner is not attempting to adjudicate the
water rights, however, the MPC testifed that based upon

the filings of appropriation water rights and the

findings of the Special Master for Montana Power Company

v. Broadwater-Missouri Water Users Ass'n, (supra) that

MPC is entitled to storage water rights and the

following water flow rights:

(1) Houser Lake:

(a) 4740 cubic feet of water per second based
upen a June 23, 1905 priority date (MPC

Exhibits Nos. 9, 10, 11, & 13);
(2) Holter plant:

(a) 7100 cubic fe=t of water per second based
upon a priority date of April 30, 1918, (MPC

Exhibits Nos. 6, 7, 8, & 13);

(3) Black Eagle dam, a total of 5040 cubic feet of

water per second:

(a) 3,300 cubic feet of water per second
based upon a priority date of June 1, 1891,

(MPC Exhibit No. 13);
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(b) 900 cubic feet of water per second based
upon a priority date of December 31, 1893,

(MEC Exhibit No. 13);

(c) 280 cubic feet of water per second based
upcn a priority date of December 31, 1912,

(MPC Exhibt No. 13);

(d) 560 cubic feet of water per second based
upon a priority date of August 31, 1927 (MPC

Exhibits Nos. 5 & 13)

(4) Rainbow dam; a total of 5140 cubic feet of

water per second:

(a) 3500 cubic feet of water per second based

( upeon a priority date of September 16, 1908

(MPC Exhibits Nos. 4 & 13)

(b} 1640 cubic feet of water per second based
upon a priority date of July 1, 1917 (MPC

Exhibit Ne. 13);
{5) Ryan dam:

(a) 5900 cubic feet of water per second based
upon a priority date of August 31, 1915 (MPC

Exhibits Nos. 3 & 13);

y (6)' Morony dam:

84

CASE # 14165 e,



(a) 7150 cubic feet of water per second based
upon a priority date of December 10, 1928 (MPC

Exhibits Nos. 2 & 13); and

(7) Cochrane dam (which was constructed after the _,

Special Masters decision}):

(a) 10,000 cubic feet of water per second
filed for on June 16, 1955. (MPC Exhibit

No.1l)

d. Representatives of the MPC testified that when Dl
10,000 cubic feet of water per second is not available
at Cochrane the MPC is adversely affected. (D. Gregg,

TR. III, pages 137, and 138)

(1) The records of the U. S. Gsologic Survey at
Morony dam (approximately 5 miles upstream of
Cochrane), based on 18 years of record from 1960-
1977, that on the average water flows~exceed 10,000
cubic‘feet per second (for more than 5 aays) from |

April 21 until July 15. (D. Gregg, TR. Vol. I1I,

page 143).

(2) Thefe is a period of 85 days in an average
year when water flows in the Missouri exceed MPC's

rights. (D. Gregg, TR. Vol. III, page 143, 145).

(3) Approximately 1/4-1/3 of the flow in the by .

{
f .
(_ Missouri River at Great Falls enters. the Missouri
{ ' )
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River below the Canyon Ferry Dam, and between 2/3-
3/4 of the flow in the Missouri River at Great
Falls enters above the Canyon Ferry Dam.
(Application for Beneficial Water Use Pe;mit No.
4963-35411 by Montana Departmegt of State Lands,

Proposal for Decision, page 18).

e. The Hearing Examiner does not have the authority to
adjudicate water rights and is not attempting to

adjudicate the water rights of the Bureau, however,

representatives of the Bureau claimed that they had a °
storage right at Canyon Ferry Dam for 2,050,000 acre-

feet of water. (B. Edwards, TR. Vol III, page 169).

(1) The Bureau claimed a water right for 5,100
cubic per second based upon an October 51, 18¢%8
priority date; which right was filed and used by
the MPC and subsequently purchased in 1949 by the
Bureau. (B. Edwards, TR. Vol. III, page 167;

Bureau Exhibit Neo. 1).

{2) The MPC did not sell to the Bureau a claimed
water storage right for 23,980 cubic feet per
second at Canyon Ferry. (B. Edwards, TR. Vol. III,

page 167; Bureau Exhibit No. 1).

(3) The MPC by contract maintains the fight to Q\
refill the 23,980 cfs (47,500 acré-feet)ﬁof .

storage. ({(Bureau Exhibit No. 1)}.

o ' . &6
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(4) The Bureau claimed a water right of 1,150
cubic feet of water per second with a 194§ priority
date to be used for the hydropower generation (B.

Edwards, TR. Vol. I1I, page 169).

(5) The Bureau claimed a water right of 250 cubic
feet of water per second with a 1906 priority date
for the irrigation of approximately 5,200 acres in

the Helena Valley. (B. Edwards, TR. Vol. III, page

169). e

(6) The Bureau claimed a water right of 500 cubic
feet of water per second with a 1957 priority date
for the irrigation of approximately 10,400 acres'in

the Helena Valley. (B. Edwards, TR. Vol. IIIl, page

169) .

(7) Records of resevoir storage and water inflows
at Canyon Ferry Dam were presented for the years
1966 through 1977. (B. Edwards, TR. Vol. III,‘page

172; Bureau Exhibit No. 2). ' \ 3

(a) Spills from the Canyon Ferry dam have
varied from 500 cubic feel per second to a
maximum of 11,570 cubic feet per second.

(Bureau Exhibit No.. 5).

(b) The period of spills from Canyon Ferry

are generally from mid-June through mid-July.

[
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The spills are for 30 to 45 days, but some
years the spills may be for 60 days. (B.

Edwards, TR. Vol. III, page 191).

(c¢) On cross-examination the Bureau's
representative testified that spills from
Canyon Ferry may have instanteous flows of
1,000 to 3,000 cubic feet of water per second,
and therefore, the Canyon Ferry Dam may spill
rom 89,0C0 to 267,000 acre-feet of water in a
single year.' (B. Edwards, TR. Vol. III, page

1929

(d) The normal operation for the Canyon Ferry
resevoir is to fill the reserveoir in one
period of the'year, the spring, when excess
water is available and release the stored
water throughout the remaining seasons of the
year when only minimum flows are available.

(B. Edwards, TR. Vol. III, page 176).

(e) Representatives of the Bureau testified
that if the Bureau is drawing storage water to
meet generation needs when an upstream

appropriator is diverting water, then the

Bureau is adversely affected.

7. The Hearing Examiner does not have the authority to

adjudicate Water Rights and is not attempting to adjudicate
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Water Rights, however, representatives of the Boone Trust
testified and presented exhibits claiming that the Boone

trust has the right to the following water rights:

a. 200 miners inches of water from the Boulder-River i
for irrigation of the SEl/4 Section 34, Township 5 ‘
North, Range 3 West, with a priority date of 1866,
commonly referred to as the McCauley Water Right.
(Applicants Exhibit Ne. 7, Robbins, TR. Vol. I, pages

68, 91, 92).

b. 1200 mine;s inches of water from the Boulder River
for the irriéation of Sections 26 and 35, Township 5
North, Range 3 West, with a priority date of 1918,
commonly referred to és the Howard Water Right
(Applicants Exhiﬁif No. 8 and Robbins, TR. Veol. I, page

70); and

c. 200 miners inches of waste water which is Boulder

River waste water from the Paul T. Smith Ranch which has -

-~

been used to irrigate portions of Section 35 below the- B
upper ditch and 198 acres in the NE1l/4 NW1l/4 Section 2,
Township 4 North, Range 3 West, commonly referred to as

the Smith waste water right (Application No.-19,230- '

gy

c4l1E; and Robbins TR. Veol. I, pages 67, 105, 114).

8. The Boone Trust representatives propose to operate .fiyé .
{5) sprinkler irrigation systems on the Boone Trust lands

east of the Boulder Riﬁer} which systems are inferrelated.
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{Robbins, TR. Veol. I., pages 67, 79, 105, and 114; and Riley,

TR. Vel. I, pages 164-166).

a. A 100 horsepower turbine pumps water from the pit
through a 16 inch buried main line to two-125 horsepower.
booster pumps located in SE1/4 SW1/4 of Seétion 35, |
Township 5 North, Range 3 West. The water would be
pumped into System I, which would sprinkle irrigate the
Wl/2 of Section 35, Township 5 North, Range 3 West; and
the SW1/4 and S1/2 NW1l/4 of Section 26,Township 5 North,

Range 3 West. (Application Exhibit A).

b. System i would consist of 12 sprinkler lines, ten of
the lines would have 33 heads and two lines would haver
40 heads. (Riley, TR. Vol. I, page 164). Each head
would have the capécity to pump 8.07 gallons per minu;e.
(Riley TR. Vel. I, page 164), therefore the operation of
System I would regquire 3,308.7 galloﬁs of water per

minute (Riley, TR. Vol. I, page 165).

c. After the water is pumped through System I, any
raeturn flow and bypass water would be collecfed'in the
lower ditch and transported to Systeﬁ II to sprinkle
irrigate the El/z.of Section 35, Township 5 North, Range
3 West and the S§1/2 of S1/2 El1/2 of Section 26, Township
5 North, Range 3 West and the 51/2 of S1/2 E1/2 of
Section 26, Townshiﬁ 5 North, Range 3 West.{Robbins, TR.

Vol. 1, page 70).
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d. System II would consist of eight (8) sprinkler

lines, with each line containing 33 heads that pump at a
rate of 8.07 gallons per minute per head. Therefore,
System II requires 2,130 gallons of water per minute for

full operation (Riley, TR. Vol. I, page 163).

e. The operation of System I and II requires 5,438.7
gallons of water per minute. (Riley, TR. Vol. I, page

168) .

£. Irrigation System III would sprinkle irrigate
approximately 60 acres in the NE1l/4 Section 3, Township
4 North, Raﬁge 3 West, and the NWl/4 NWl/4 Section 2,
Township 4 North, Range 3 West. (Applicants ExhibitrNb.

9 and Robbins, TR. Vol. I, page 67).

(1) A representative of the Boone Trust testified
that System III would require 589 gallons of water

per minute. (Robbins, TR. Vol. I, page 166).

(2) A representative of the Boone Trust testified
that the water used for irrigating Systeg £II lands
would be from the North Channel, the Howard and
McCauley rights. (Robbins, TR. Vol. I, pages 68,

113 and 8B1).

g. Irrigation System IV would sprinkle irrigate

approximately 135 acres in the SEl/4, Section 34,
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Township 5 North, Range 3 West. (Applicants Exhibit No.

9).

(1) A representative of the Boone Trust testified
that System IV would require 1,065 gallons of water -*

per minute. (Robbins, TR. Vol. I, page 166);

(2) A representative of the Boone Trust testified
that the water used for irrigation of System IV
lands would be the McCauley water right. (Robbins,

TR. Vol. I, page 62-63). *a

h. Irrigation System V would sprinkle irrigate
approximately 198 acres in the NE1/4 and NE1/4 NW1/4,
Section 2, Township 4 North, Range 3 West. (Applicants

Exhibit No. 9} ..

(1) A representative of the Boone Trust testified
that System V Qould regquire 1,331 gallons of water

per minute. (Robbins, TR. Vol. I,page 166).

(2) A representative of the Boone Trust testified"
that the water used for irrigation of System V
lands would be the McCauley water right. (Robbins,

TR. Vol. I, page 63).

FINDINGS QOF FACT

RE: APPLICATION NO. 14,965-g41E
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'9. The Boone Trust proposes to divert the ground water by
means of sump (pit) located in the NW1/4 NW1l/4 of Section 2,
Township 4 North, Range 3 West, M.P.M., in Jefferson County,

Montana. (Application)

a. Representatives of the Boone trust testfied that a
sump (pit) was dug in late July or early August of 1977
in the NW1/4 NWl/4 NWl/4 of Section 2, Township 4 north,
Range 3 west, M.P.M., in Jefferson Cocunty. (Robbins,

TR. Vol. I, page 18).

R e

10. The Boone Trust pit is approximately 100 feet wide by
150 feet long and varies in depth from 16 to 20 feet.
(Riley, TR. Vol. I, pages 157-158; and Robbins, TR. Vol, I,

page 79).

a. Representatives of the Boone Trust testified that
the pit was originally 16 feet deep, and that later thg '
southern end of the pit was excavated to a depth of
twenty (20) feet in order to increase the quantity of

water diverted. (Riley, TR. Vol. I, page 158)

b. Representatives of the Boone Trust testified that
the pit was pumped from August 31, 1977 through
September 8, 1977 so the pit could be excavated.

(Riley, TR. Vol. I, page 157).
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11. The Boone Trust pit was dug in soils which consisted of
a mixture of sand, gravel and possibly some clay; sand and

gravel have a high permeability rate.

a. Soils investigations conducted by the Departﬁent
found that the pit was dug at the junction of alluvial
soils comprised of sand, gravel, silt and clay deposits.

(Patton, Report, page 1).

b. An agricultural engineer testifying on behalf of the
Boone Trust stated that the soil materials of the pit _.
were sand and gravel. (C. Bowman, TR. Vol. II, page

131)

c. A representative testifying for the Boone Trust
stated that the soils of the pit were fine sand and
gravel on the side near the North Channel and gravel and

clay on the east side. (Riley, TR. I, page 196)

d. The agricultural engineer testifying on behalf of

the Boone Trust stated that sand and gravel has a very

-

rapid rate of permeability. (C. Bowman, TR. Vol. II,

page 137)

12. A strip of soil approximately 20 feet wide, or less,
composed of sand, gravel and possibly some silt and clay,
separates the Boone Trust pit from the North Channel of the

Boulder River. The bottom of the Bocne Trust pit is
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"estimated to be at a lower elevation than the bottom of the

North Channel of the Boulder River.

a. On direct examination, a representataive of the

Boone Trust testified that the strip of soil beﬁ%een the.

pit and the North Channel was thirty (30) feet wide.
(Riley, TR. II, page 186). However, On cross
examination the representative of the Boone Trust stated
that the strip of soil between the pit and the North
Channel may be less than twenty (20) feet wide. (Riley,

R ]

TR. Vol. I, page 189).

b. A repreSeﬂtative of the Department reported that

there was less than twenty feet of sediment separating.

the pit from the North Channel. (L. Brown, Report;_page 

O

3
} -

c. On cross examination, a representative of'the Boone
Trust testified that the bottom of the pit was lower in
elevation than the bottom of the North Channel. (Riley,

TR. page 1S0).

T W

d. A report prepared by the Department stated that the
bottom of the pit was ten (10) feet lower than the
satﬁrated mound of the North'Channel. (L. Brown,

Report, page 6.)

e. The Boulder River's main channel is approximately - _

-

1500 feet from the Boone Trust pit. Between the north
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Channel and the Boulder River's main channel are

floodplain lowlands comprised of subirrigated croplands,

braided channels, swamps and riparian vegetation.
(Grimstead, Tr. Vol. III, Page 66; and Boulder River

.J Watershed Plan, page E-14).

The Boone Trust pit as presently designed and excavated
. produce a maximum of approximately 2000 to 2300 gallons
water per minute, approximately 4.45 to 5.13 cubic feet of

.er per second, on a sustained basis.

a. The Boone Trust has requested approval to
appropriateﬂlé cubic feet of ground water per second, up
to a maxXimum of 1,839.6 acre-feet of from July 1 throﬁqh
October 1, inclusive of each year. (Application as

amended; Tr. Vol. I, page 10).

b. Representatives of the Boone Trust, Mr. Bowman and
Mr. Riley, testified that the pit had the capacity to
preduce 2500 gallons per minute from July 1 through
October 1, inclusive. (Bowman, TR. II, page 36; Riley,‘r

| TR. Vol. I page 168).

- } c. A representative of the Départment, Mr. Patton,

‘ testified that based on observations and pumping
information, there were indications that the pit could
pump on a sustained basis‘no more thanVZ,OOO gallons per.

~
-

minute, or approximately 4.45 cubic feet of water per = - =

TN T

second. (Patton, Report, page 1)
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d. A representative of the Department reported that the
holding capacity of the pit was 2.2 acre-feet of water.

(L. Brown, Report page 5).

e. Representatives of the Boone Trust reguested that
permission be granted to increase the size of fhe pit -
to dig the entire pit to a depth of twenty (20) feet -
so the pit could produce an estimated 2600 gallons of
water per minute, approximately 5.7 cubic feet of water
per second. (Riley, TR. Vol. I, page 168; Bowman, TR.

Vol. 1I, page 142).

f. Since the capacity of the pit is 2300 gallons of
water per minute, in order to operate System I and II
the volume of water in the pit must be depleted.

{(Riley, TR. Vol. I, page 177). The representative of

the Boone Trust testified that in order to fully operate .

the system in_1978,.water had to be introduced into the
pit from the North Channel (Riley, TR. Vol. I, page"
178), however, it is unknown what quantity.of'Water was
drawn from the North Channel during such operétions
(Riley, TR. Vol. I, page 180). Representative of the
Boone Trust testified that the system as designed and
constructed couldn't be operated from the pit alone on

the experience to date (Riley, TR. I, page 180).

g. Mr. Bowman testified on behalf of the Boone Trust

that the proposed means of diversion was adegquate and
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that the flow of water into the sump may increase
slightly with continued use. (Bowman, TR. II, page 44%;

42).

h. Mr. Riley testified that since the 100 horsepower
pump could only pump 3,600 gallons per minute, or
approximately 8 cubic feet of water per second, that a
second pump would be required to attain the amount of
water needed for the operation (Riley, TR. Vol. I, page

194).

14. The lands to be irrigated by the Boone Trust with waters
from the pit are approximately 838 acres in Section 26 and

35, T. 5 N.; R. 3 W.; M.P.M., Jefferson County, Montana.

a. The Roone Trust anplied for the watsr tc he
beneficially used by sprinkle irrigating 866 acres.
(Application). A representative of the Boone Trust
testified that the acreage to be irrigated had been-
miscalculated and was 838 acres rather than 866.
(Robbins, TR. I, page 75). A repreééntative of the
Department testified that according to his calculations
the acreage to Ee irrigated was 838 acres. (G. Smith,

TR. Vol. I, pages 74-75) .

b. The Boone Trust applied to sprinkle irrigate 160
acres in the NE1/4, 160 acres in the NW1/4, and 140

acres in the SEl/4, all located in Section 35, Township = -

5 North, Range 3 West; and also to sprinkle irrigate 54
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acres in the NW1/4, 160 acres in the SWl/4 and 32 acres
in the SE1/4, all located in Section 26, Township 5

North, Range 3 West,

lands identified in Sections 26 and 35, except those
lands which are beyond the present fence lines.

(Robbins, TR. Vol. I, page 75).

15. The Hearing Examiner dces not have the authority to
adjudicate tﬂe water rights of the parties. The Boone Trgg;.
testified that specified water rights would be used on'f
particular tracts of land, and ncone of the findings herein
authorize, directly or impliedly, the right of the Boone
Trust to change the places of use of other water rights; or -

to extend the uss of other water rights to additional or new

lands.

a. A representative of the Boone Trust testified that
prior to July 1, Systems I and II would be irrigated
with waters of the Howard water right. (Robbins, TR.

Vol. I, pages 69 and 80).

b. A representative of the Boone Trust testified that
after July 1 and until October 1, the Systems I and II
would be irrigated with water from the pit and the Smith

waste watér right. (Robbins, TR. Vol. I, page 70).
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16. The lands in.Sections 26 and 35, field H, which are
proposed to be sprinkle irrigated by the Boone Trust are
éomposed of Richlie-Sandy loam soil and from the soil type
the approximate amount of water required for successeful )

irrigation can be estimated. (G.  Smith Report, Figure 3).

a. A soil scientist for the Department reported that
Richlie-Sandy loam soils required five {5) inches of
water for irrigation. If five (5) inches of water were
applied to the lands on Systems I and II, it would
require 5,391.7 gallons 5f water per minute or 12 cubic
feet of watér“per second. (G.VSmith R., page 8; G.

Smith, TR. III, page 211).

b. Mr. Bowman testified for the Boone Trust that for
876 acres you need 24 acre-feet of water per day to
irrigate the land (Bowman, TR. II, page 117), which is
approximately 1 cubic foot of water, (Bowman, TR. II,
page 118). Mr. Bowman testified that in July there
would be a need for 20 acre-feet per day, of 741 acre-
feet for the month of July. (Bowman, TR. II, page 136).
To irrigate in August would require 566 acre-feet of
watef. (Bowman, TR. Vol. II, page 136). During
September, Systems I and II would require eleven (11)

acre-feet of water-per day, or a total of 329 acre-feet

of water for the month. (Bowman, TR. II, page 136). In

October 7.3 acre-feet of water would be needed fér each

o)
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of fifteen (15) days or a total of 110 acre-feet.

(Bowman, TR. Vol. II, page 137).

Mr. Bowman testified that the total gquantity of water

needed to irrigate Systems I and II was 1,746 acre-feet,

(Bowman, TR. Vol. II, page 141).

c. Mr. Bowman testified that in order to deliver 741

acre feet of water in July for sprinkle irrigation by
Systems I and II, the system must deliver 23.9 acre-feet
of water per day or approximately 12 cubic feet of water -
per second. Mr. Bowmaﬁ testified that the capacityﬂbf

the pit is 5 cubic feet of water per second. (Bcwman, .

1

TR. Vol. II, page 141-142).

17. The Boone Trust raquested to divert greundwater from the
pit, however, in addition to diverting groundwater the water
to be diverted also includes waters which are surface water

and part of the surface water source of supply.

a. Mr. Patton testified that the Boulder River

receives recharge from sources in the northwest.

(Patton, TR. Vol. 1II, page 1989).

(1) During spring runoff the Boulder River is an
influent stream; the surplus river waters recharge
the surrounding agquifers. ' (Grimstead, TR. Vol.

III, page 39).
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{2) Later in the summer when the snowmelt is
diminished, the groundwater stored in the aquifers
adjacent to and underneath the Boulder River flows
into the stream and is the major source of ~

riverflow. (Grimstead, TR. Vol. II, page 39).

(3) Mr. Bowman testified that the pit diverts
water from an aquifer that may extend to the

northern highlands. (Bowman, TR. II, page 34).

(4) On cross-examination Mr. Grimstead testified
that it was possible that a portion of the water in
the aqﬁifér_was from Dry Creek, but all the water .
iﬁ the aquifer diverted by the pit would not be
from Dry Creek. (Grimstead, TR. Vol. III, pages

63,65).

(5) It was reported that possibly there was a
constriction in the alluvial £fill of the Boulder
Valley in the vicinity of Sections 1, 11, 12 and 13
of Township 4 North, Range 3 Wes%, which would
cause a shailow groundwater table above the

constriction. (Patton, TR. Vol. III, page 2).

(6) During-dry summers the Boulder River has

intermittently been dry in sections of the River

~downstream from the Boone Trust properties.

(Bowman, TR. Vol. II, pages 86, 18; and Boulder

iver Watershed Plan, plate 5, page E-16}.
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b. Representatives of the Boone Trust testified on
their observations of the water flowing into the pit

during pumping.

(1) Mr. Chef testified that during pumping of
the pit a stream of water entered the pit from the
east side and some water bubbled up from the

bottom. (Chef., TR. Vol. I, pages 136, 137).

(2) Mr. Chef testified that only a small portion
of the water flowing into the pit was from the
North Channel side of the pit. (Chef, TR. Vol. I,

pages 148, 149 .

(3) Representatives of the Boone Trust observed
that the majority of the water flowing into the pit
was from the north and northeast (Chef, TR. Vol. I,
page 149; Riley, TR. I, page 159), although waters
seeped into the pit from all sides. (Riley, TR. I,\

_page 159).

¢. Representatives of the Boone Trust testified that
the pit was pumped from August 31 -~ September 8, 1978,
so the operators could dig in the pit. (Riley, TR. Vol.

I, page 157).

(1) Mr. Riley testified that during the period .of
initial pumping, August 31 - September 8, 1978, the

North Channel was almost completely dry and“the
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water level in the Boulder River was very low.

(Riley, TR. Vol. I, page 158).

Later Mr. Riley testified that the temperatures
were taken on the second trip to the pit when the
North Channel was completely dry. (Riley,_TR. Vol.

I, page 176).

(2) Mr. Riley testified that he took temperature
readings of the waters in the North Channel,.
Boulder River and pit between August 31 - September.

8, 1978. (Riley, TR. Vol. I, page 161).

(3) Mr. Riley testified that the temperature in

the pit, taken during pumping, was 49 degrees

(4]

farerheit; the Morth Channel was G2 degrazs
farenheit and the main Boulder River, which
temperature was taken two to three hours later, was

63 degrees farenheit. (Riley, TR. Vol. I, pages

161-163).

d. Five (5) observation wells were dug by the Boone
. Trust to monitof the movement of water in the pit and

Boulder aquifer. (Patton Report, figure 1).

(i) No observation wells were drilled between the
pit and North Channel or Boulder River to monitor

fluctuations in the groundwater and subsurface

-
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flows of the streams. (Patton, Report, figure 1.,

and C. Bowman, TR. Vol. II, page 90).

(2) During June, 1978, the Boone Trust pumped from

o
.

the pit at a rate of 1850 gallons of water per .
minute. The-#ater level coﬁtours indicated a o
northwest to southeast gradient flow. The effects
of pumping were monitored during pumping in June
and after pumping ceased in August. (Patton Report

page 3).

(3) Observation well No. 1 was drilled 192 feet
north of the pit. It was drilled to a depth of 36
feet deep. During the drilling there was a layer

of top so0il 0 to 5 feet deep, gravel from 5 to 20

at

feet deep, and gravel and clay mix at Z0 toc 38 rast
deep. In June the water level in observation well
No. 1 dropped by 3.13 feet. 1In August the water

level was minus .75 feet. (Patton Report, figures

3, 4A and 4B). -

- -

e

(#) Observation well No. 2 was drilled 368 feet
north of the-éit. It'yas drilléd to a depth of 38
feet deep, and encountered top socil from O to 5
feet, gravel and boulders from 5 to 10 feet, gravel .
from 10 to 20 feet and gravel and clay from 20 to
38 feet, Dhring the June pumping the water level

-t

in the well decreased by .08 feet, and in August
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the depth of the well was plus .12 feet. (Patton

Report, figures 3, 4A and 4B).

(5) Observation well No. 3 was drilled 420 feet
north of the pit. The well as drilled to a depth o
of 44 feet deep, and encountered gravel from 0 to

10 feet, clay from 10 to 20 feet, and clay and
gravel from the 20 to 30 foot depth. During the
June pumping the level of water in the well dropped
-.01 feet, and during August the level of water in
the well was +.47 feet. (Patton Report, figures 3,

4A, and 4B).

(6) Observation well No. 4 was drilled 234 feet
northwest of the pit. It was drilled to a depth of
35 fest, and éncountered gravel from O to-ZO feet
and gravel and clay from 20 to 35 feet. During the
June pumping the water table ig observation well
No. 4 dropped by 2.07 feet, and that upon
rechecking in August the level of the water was -

.52 feet., (Patton Report, figures 3, 4A aﬁd 4B} .

(7) Observation well No. 5 was drilled 600 feet
north of the sdmp. It was drilled to a depth of
100 feet déep and encountered top soil from O to 1
foot, clay gravel and boulders from 1 to 15 feet,
‘ clay an& gfavel from 15 to 64 feet, clay and gravel
\ from 64 to 90, and gravel from 90 to lOO.feet. No
'k :
&
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records on water levels were presented. (Patten

o Report, figures 3, 4A and 4B).

e. Representatives of the Roone Trust, objecths and
the Department agreed that since the North Channel was -~
located so close to ﬁhe pit, wéter pumped inte the pit
would-include water from the North Channel. (Bowman,

TR. Vol. II, page 130; Grimstead, TR. Vol. III, page 85;

and Brown, Report page 2).

(1) The Boone Trust was not able to quantify what
portion (or amount) of water withdrawn by the pit

would be contributed by the North Channel.

(2) During pumping of the pit the water was
| discharged in;o the North Channel, so¢ no.
observations were made on the immediate effects og
puméing on the North Channel. (Riley, TR, Vol. I,

‘page 185).

(a) Mr. Bowman testified that the ;peration.m__
of the pit would increase riverflows because
excess watef from the pit would be discharged
into the North Channel. (Bowman, TR. Vol. II,

page 65).

(3} The groundwater and surface water systems are

interrelated. (Bowman, TR. Vol. II, page 64-65;



Brown, TR. Vol. III, page 229: and Grimstead, TR.

L Vol.

ITI, page 52).

(a) Mr. Brown testified that the groundwater
helped to maintain a static head pressure of -*7
water surrounding the stream. A saturated

zone surrouﬂds the North Channel which
contributes a large volume of water to the

system. (Brown, TR. Vol. III, page 230).

(b) Mr. Patton reported that because pumping .
the pit affected the water levels in
,obﬁervation well No. 1, the streambed
transmissivity in the North-Channel must be

less than the transm1551v1ty in the aqulfer

{Patton, R. page 4),

{l) Mr. Grimstead testified that_éven if the
Pit were completely communicéfing with water

in the North Channel, drawdown would be.
evidenced in the observation wells during and:::
after pumping of the pit. (Grimstead, TR.

Vol. III, page 43).

(c) Mr. Patton reported that in order to
calculate the sources of water pumped in the
pit, new observation wells need to be drilled

near the North Channel and a formal pumplng ’ i

test conducted. (Patton, Report page 4) Mr.
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(4)

Bowman testified that additional observation
wells needed to be drilled near the North

Channel. (Bowman, TR. Vol. II, page 803},

-

The quantity of water directly withdrawn from -~

the North Channel by pumping the pit depends upon

the scils and the sealing armor in the North

Channel.

™A™ 4L

(a) Mr. Bowman testified that if the armor in
the North Channel were not disturbed, then the
leakage from the North Channel into the .pit

would be minimal. (Bowman, TR. Vol. II, page

132)

{(b) Mr. Brown testified that because of the
coarse gravel and rubble materials that
compose the bed of the North Channel, any

sealing armor in the North Channel would not

significantly reduce waterflows (leekage) from;,

the North Channel into the surrounding area.

(Brown, TR. Vol. III, page 231-232).

{c) Mr. Glenn Smith testified that because of
the rocky material in the North Channel.any

sealing armor was minimal and susceptible to

washing out during high water. (G. Smith, TR.

Vol. II, pages 219-220).
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{(d) In 1977 the Boore Trust excavated a
channel between the pit and the North Channel.

(Robbins, TR. I, page 78).

(e) Mr. Bowman testified that within one or
two winters the armor in the North Channel
which had been disturbed by excavation would
re-seal if there were no pumping during the

two year period. (Bowman, TR. II, page 139).

f. Models were used to calculate the estimated
transmissivi;y rate, storage co-efficient and cone of

depression for pumping from the pit.

(1) Mr. Patton reported that the transmissivity
rate for the pit was estimated te be 213,000
gallons per day per foot. The coefficient df
storage was .10. (Patton, Report page 4) These
calculations were based on the non-interacting
model, assuming the North Channel‘did:not

centribute significant quantities of water.

(2) Mr. Grimstead testified that if the
'interacting model had been used to calculate the
transmissivity rate and storage coefficient, then
each would bé reduced 50 pefcent. (Grimstead, TR.
Vol. III, page 45) The calculafions would be

105,000 gallons per day per foot for the

0
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transmissivity rate and a storage coefficient of

.05.

(3) Mr. Grimstead testified that he used
calculations of transmissivity and storage
coefficient developed by the interacting model to
aevelop the-coné of depression for pumping 1850
gallons of water per minute. (Grimstead, TR. III,

pages 47-48; Leaphart Exhibit No. 7).

(4) Mr. Grimstead testified that as pumping
continued in the pit the cone of depression would
cause fﬁ; waﬁer table to lower. Given the constant
head boundary of the North Channel, continued |
pumping would result in the aquifer contributing
little or ne #ﬁter so that all watef in the pit
would be from the North Channel and the saturated
mound of the North Channel. (Mr. Grimstead,_TR.

Vol. III, pages 49-50; Leaphart Exhibit No. 8).

g. Stream depletion is caused by either direct

v
bit

depletions of the stream or interception of groundwater
recharge to the stream. (Patton, R. page 5; CGrimstead,

TR. Vol. III, page 53).

(a) Mr. Patton reported that to calculate the net
effect of pumping from the pit on the Boulder Rivg:

system the formula must be minus the leakage from -,

\ the North Channel and minus water depleted from the
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‘July. (Patton, Report figure five). ) <

FCAQIE <% /YoLs™ B

Boulder River, but plus any water saved from

evapotranspiration. (Patton, Report page 6).

(b) Mr. Patton reported that pumping_from the pit
has a delayed effect on the stream;'timing is an
important factor in stream dépletion. (Patton, R.
page 6). Pumping later in the irrigation season
may delay the occurence of stream depletion until
winter or spring, depending on the movement in the
aquifer. The stream will be depleted in the

spring, but the stream depletion would be wiped out“

if there were substantial spring floods. (Patton,

TR. Vol. III, page 204).

(c) Mr. Patton reported estimated stream depletion
for the main ﬁoulder based upon Qarying levels -of
water contribution from the Nerth Channel.

(Patton, R. figure five). The stream depletion
estimates indicated that pumping during July will

create more stream depletion in August than in mid

(d) Mr. Grimstead testified that from July through
October the proportion of water drawn inte the pit
from‘the North Channel, rather than the aquifer -
sources, wﬁuld iﬁcrease. (Grimstead, TR. Vol. III,

page 76}).
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h. The Monténa Code defines "groundwater" as "any water
beneath the land surface or beneath the bed of a stream,
lake, reservoir or other body of surface water, and

which is not part of that surface water." Section 85-2-

102 (8), M.C.A., 197S.

(1) Mr. Bowman testified that the water flowing
into the pit was not surface water; because of the
differential in the temperatures between the pit
and the river énd the pumping tgsts. (Bowman, TR.
Vol. II, page 34). (2) Mr. Grimstead teséified
that tthBoone Trust would withdraw groundwatef
from the pit, given his definition 6f g:oundwatefr
being "water that at‘the point where it is
withdrawn is withdrawn from the ground”.
(Grimstead, TR. Vol. III, page 74). Mr. Grimstead
testified that the surface water and groundwater
near the Boulder River were connected. Mr.
Grimstead testified that for the surface gater not
to be a part of the groundwater there must b% a
non-saturated zone between the surface and the

agquifer. (Grimstead, TR. Vol. III, page 82).

(3) Mr. Patton testified that the surface water
and groundwater are iﬁterrélated if there is a
continuous saturation between the pit and the
fiver, s¢ water withdrawn in the pit is part of the

same system. (Patton, TR. Vol. III, page 199).

3
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FINDINGS OF FACT

RE: APPLICATION NO. 19,230-c4lE

18. The Smith waste water is collected by a ditch which is
either in the SWl/4 or the SEl1/4 of Section 34, Township 5

North, Range 3 West.

a. The Boone Trust proposes to change the place of use
for Smith waste water which is collected by a ditch in

the SEl/4 of Section 34, Township 5 North, Range 3 West,

. .

(Application)

b. A repreéentative of the Smith Ranch testified that
the waste water was collected in the SW1l/4 of Section

34, Township 5 North, Range 3 West. (P. T. Smith, TR.-

rr——————

Vol. I, page 34),'

19. The quantity of Smith waste water diverted by the Boone

Trust is between 10 miners inches and 200 miners inches.

a. The Boone Trust stated that the quantity of water

was 100 miners inches. (Application).

b. A fepresentative of the Boone Trust testified that
in the early spring the waste water occurred.in volumes
as high as 200 miners inches. (Evans, TR. Vol. I, page
24). The testimony was that volumes of 200 miners:

inches were not available in July, August or September. 3 -.

(Evans, TR. Vol. I, page 125).

/‘h\f <
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c. A representative of the Boone Trust testified that
there was 200 to 300 inches of water in the lower ditch,
a collector of-Waste water. (Chef, TR. Vol. I, page

151).

d. A representative of the Smith Ranch testified that
there seldom is 100 inches of waste water, and estimated
waste water flows were generally ten inches. (P. T.

Smith, TR. Vol. III, page 113).

e. A representative of the Smith Ranch testified that
the ditch had a capacity of 2T5 to 3.5'cubie-feet_of
water per seccnd. (Fadness, TR. Vol. 1I, paéé 177). He
testified that from 1950 until 1975 there could not have
been 150 to 200 inches of waste water from the Smith

Ranch because the culvert was only 12 inches.

20. The Smith waste water has previously been used to flood
irrigate lands in the SWl/4, Section 34, T. 5 North, R. 3 W.,
Section 35, T. 5 N., R. 3 W., and portions of Secgions 2 and
3, T. 5 N., R. 3 W or potions of Section 2 and 3, T. 4-N1,JRH.

3 W.

- é. The Boone Trust stated that the waste water has
previously been used for flood irrigating 100 acres in
the SEl/4, Section 34, Township 5 North, Range 3 West,
and 60 acres-in the §1/2, Section 35,.Township 5 North,

"Range 3 West, and 230 acres in portions of Sections 2

and 3, Township 5 North, Rangé'3 West. (Application).
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b. A representative cf the Smith Ranch testified that
in Section 2, Township 4 North, Range 3 West, four (4)
tracts were flood irrigated from tThe upper ditch: 45
acres, 24 acres, 13 acres, and 15 acres. The testimony
was that approximately 100 acres in Section 2, Towﬁship
4 North, Range 3 West were irrigated from the lower

ditch. (Fadness, TR. Vol. II, pages 167-168)

€. A representative of the Boone Trust testified that
the lands flood irrigated were in the NE1/4 of Section 2
and NEl1/4 of Section 3, and were flood irrigated
partially with water of the Heward Water Right.

(Robbins, TR. Vol. I, pages 88-89).

d. A representative of the Boone Trust testified that
the 531/4 of Section 34, Township S5 North, Range 3 West
could not be irrigated by waters in the Little Elkhorn

Creek. (Robbins, TR. Vol. I, page 113).

21. The Smith waste water was first used by the predeceésors_

of the Boone Trust sometime between 1940 and 1951.

a. The Boone Trust reported that the Smith waste waters

were first put to use in July, 1940. (Application).

b. A representetive of the Smith Ranch testified that
the pricority date was 1950 or 1951, since it was in 1950

that Smith orally agreed to permit Quinn (Boone Trust's -
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predecessor) to construct the ditch to collect waste

water. (P. T. Smith, TR. Vol. III, page 100).

22. The source of the Smith waste water is either the

Boulder River, Elkhorn Creek or Little Elkhorn Creek.

a. The Application and Public Notice stated that the

source of the Smith waste water was the Boulder River.

b. A Representative of the Boone Trust indicated on the
map the drainage that the waste waters came from as
Little Elkhorn Creek. (Robbins, TR. Vol. i, page ‘82). -
2 represent@tive of the Boone Trust testified that the
waste water going from the culvert to the lower ditch
was Elkhorn Creek water. (Evans, TR. Vol. I, pages 125,

128}.

c. A representative of the Smith Ranch testified thét
Elkhorn Creek water was used for some irrigatién on the
ranch. (P. T. Smith, TR. Vol. I, page 30). Mr. Smith
testified that the waste water in the upperAditch was
from the Boulder RiQer, except during spring flooding of-
Elkhorn Creek. (P. T. Smith, TR. Vol. III, page 101).
Mr. Smith testified that the waste water being divertéd
into the lower ditch‘was'from Elkhorn Creek. (P. T.

Smith, TR. Vol. III, page 111).

d. Mr. Smith testified that waste water from Section 28

and the N1/2 W1l/2 of Section 34 was collected in the
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upper ditch. (P. T. Smith, TR. Vol. III, pages 100-
101). In 1978 use of the upper ditch was discontinued
since a bypass was installed in the SW1/4 of Section 34.
(P. T. Smith, TR. Vol. I, page 39, and Robbins, TR. Vol.
I, page 445. A siphon was constructed on the upper
ditch in the NEl/4 SWl/4 of Section 34, at the junction
of the upper ditch ;nd Little Elkhorn Creek, to channel
the waste water to the lower ditch. (Chef, TR. Vol. I,
page 141; Fadness, TR. Vol. II, pages 184-185; and

Evans, TR. Vol. I, page 125).

23. The Boone Trust proposes to use the Smith waste water to
sprinkle irrigate the W1l/2 of Section 26, Township 5 North, °
Range 3 West and SEction 35, Township 5 chth, Range 3 West.

(Appiication).

a. The Boone Trust proposes to sprinkle irrigate the
lands, which are in Systems I and II of the irrigation
plan. Systems I an& II have beén describéd in the
Proposed Findings of Fact, General and RE;.‘Application
No. 14,965-g41E, both of which are part of this Final
order and are incorporated completely into this pdrtioﬁ

of the decision.

b. Representativés of the Boone Trust testified that
sprinkler irrigation was 65% to 70% efficient, whereas
flood irrigation was 30% efficient. (Riley, TR. Vol. I,

page 172 and Bowman, TR. Vol. II, paqé 44). Efficiency

o8
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was evaluated by the amount of water that was not

consumed by the plants, but lost to seepage.

c. Experts testified that there would be é greater

volume of return flow water to the river with flood .
irrigation than with sprinkler irrigation. (Riley, TR.
Vol. I, page 171-174; G. Smith, TR. Vol. III, page 213;
and Bowman, TR. Vol. II, page lld). Representatives of
the Boone Trust testified that downstream water users
would not have as large quantities of recharge water in
the river with sprinkler irrigation as with flood
irrigation. (Evans, TR. Vol. I, page 125 and Bowman,

TR. Vol. II, pages 109-110).

d. A representative of the Department testified that

d irrigated with the Smith

8]
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waste water were heavy sandy-loam and gravelly sandy-
loam soils that have poor water retention capacity. The
lands to be sprinkle irrigated in Systems I and iI have
high water retention capacity, so less water will be

returned to the watershed. (G. Smith, TR. Vol. III,

page 214).

(e) A representative of the Department reported that
irrigating the benchlands (System I and II) instead of
the river bottomlands would increase the dewatering of

the Boulder River, because return flows, ditch seepage

-
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and subsurface saturation would be decreased. {(Brown,

memo 1978).

From the foregeing Findings of Fact, the following

Conclusions of Law are made:

CONCLUSIONS OF LAW

Re: Application No. 14,965-g4lE

1. Section 85-2-102 (8), M.C.A. 1979, provides the statutory
definition for "groundwater". . . means "any water beneath ﬂ
the surface or beneath the bed of a stream, lake, or
resevoir, or other body of surface water, and which is not a

part of that surface water.”

2. The hydrologists, geo-hydrologists and agricultural
engineers use the term "groundwater" to describe 'where' the
water is removed, ahd the term does not desc:ibe or delineate
whether the waters are interconnected with the surface flows.
Therefore, adherence to technical terminoclogy does'ngg
provide the distinctions between groundwater and surfa;e
which the legislature adopted in Section‘85-2-102 (8),

M.C.A., 1979.

3. Montana has adopted the subflow doctrine for
appropriations of waters which comprise the subsurface flow

or source for a stream, lake, or river.
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a. In Smith v. Duff, 39 Mont. 382, 102, P. 2d 984

(1909) the court reversed a portion of the decree
adjudicating swamp water to the plaintiffs. In Smith v.

Duff at 390 (1909) the court stated:

"I+ must not be forgotten that the subsurface
supply of a stream, whether it comes from tributary
swamps or runs in the sand and gravel constituting
the bed of the stream, is as much a part of the
surface flow and is governed by the same rules.

b. In Woodward v. Perkins, 116 Mont. 46, 147 P. 2d 101é

(1944) the court held that seepage water collected by
drain ditches along a stream was not developed water.-

Woodward v. Perkins, at 53 (1944) affirms the subflow

doctrine:

"Seepage water which has its rise along the bed of
a stream and foermo a aatural accraticn tharets .
belongs to the stream as a part of its source of
supply, same as feeder springs. An appropriator on
the stream has the right to all such tributary flow
even as against the owner of the land. .

c. In Beaverhead Canal Co. v. Dillon Electric Light & '

Power Co., 34 Mont. 135, 140-141, (1906) the cocurt
stated that there was a presumption that seepage:waters

form a part of the natural supply of the stream:

4. Section 85-2-102 (8) requires that to be classified
"groundwater" "means any water beneath the land surface or
beneath the bed of a stream, lake, reservoir or other body of

surface water, and which is not a part of that survace

water." (Emphasis added). .
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a. To meet the reguirements of this definition the
water must be underneath the soil or waters of the
surface, and not closely interconnected with the surface

waters. -

t. The phrase "not a part of that surface water"
excludes from groundwater, waters which form the
saturated mound of a stream; such as seepage of the
stream, which collects in the stream banks, subsurface
streamflows underneath or adjacent to the stream
subgradient flows of the river; storage resevoirs of the
river, and perched aguifers adjacent to the stream; all
of which contribute directly or indirectly to the flows
of the surface waters, or any other subsurface waters
which contribute directly or indirectly to tha surfzaze

flows. . ' 7

(1) Subsurface flows contribute directly to the
stream when the subsurface water joins and becomes

part of the surface water.

(2) Subsurface flows contribute indirectly to the
stream when the subsurface water remains
underground but provides storage, a héad of
préssure or gradient so that the surface flows can

be sustained at the historic levels.

c. For groundwater to not be "a part of that surface"

there must exist a non-saturated intervening layer
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between the surface water sourc2 and the peoint or

withdrawal of the subsurface waters.

5. The Montana legislature has not defined "suface water" in

- —-“—
o a

the Montana Water Ccode.

a. The Board of Natural Resources and Conservation has
defined "surface water" in the administrative rules;
A.R.M., 36.12.101 (3) (1%80):
"Surface water" means all water of the state at the
surface, including but not limited to any-riverf .y
stream, creek, coulee, undeveloped spring, lake and
other natural surface source of water and
diversions thereof and the impoundment of flood,
seepage, and waste waters in a resevoir.”
(1) Subsurface waters which contribute directly or

indirectly to the surface flows are a part of the

natural source of surface water.

(2) The Board's definition of surface water is not
exclusive, and therefore does not exclude
subsurface waters which are part of the surface

- it

water.

6. The waters to be diverted by the Boone Irust's proposed
pit are interrelated to the waters and flows of the North
Channel and the Boulder River; and therefofe, the waters to

be diverted include an unknown quantity of surface water.

"a. The waters to be diverted by the Boone Trust from -l

the pit are contributed from the saturated mound of the
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North Channel of the Boulder River; the Boulder River
waters which are retained in storage in the river banks,
and the aquifers sSurrounding the rivers which contribute
during the low flows in the August and September, .- .
seepage waters from the North Channel of the Bouider
River; subsurface waters which recharge the North

Channel and the Boulder, and their river banks,
underground storage, and saturated mounds; and waters
from a shallow water table located adjacent to the

stream.

b. Neither the Boone Trust nor the Objectors were able
Lo specify what proportion of the waters diverted in the

pPit would be from each of these sources.

(93

Tn EBEETiEH 850 1l, M.C.A., 1575, specifies the criteria
that must be met for the Department to issue a permit to

appreopriate water.

a. Application No. 14,965-g41E is for a beﬁeficia;

water use permit to appropriate 12 cubic feet of w;tefa“~
per second, and Application No. 19,230-c41E is for an
agthorization to change 2.5 cubic feet of water per

second.

b. The Boone Trust was not required to meet Section 85=-
2-311 (8), which requires: "an applicant for an ~ .

appropriation of 10,000 acre-feet a yYear or more or 15

%ﬁ cubic feet per second or moere proves by ¢lear and

{_ 104
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convincing evidence that the rights of a prior

appropriator will not be adversely affected." (Emphasis

added) .

8. The Boone Trust, as the Applicant for a new appropriationn
of water from the Boulder River system did have to present
sufficient evidence to prove each of the criteria in Section
85-2-311 (1)-(5), M.C.A. (1979) by a preponderance of the

evidence.

a. In Smith v. Duff, supra, the court ruled that the

new appropriators had not met the burden of proof to
estabiish a right to use water. The proof submitted.
must assure that in taking the alleged new supply of
water, the quantity of the principle stream will net bs

diminished.

b. The burden of proof is on a claimant of developed

water, Woodward v. Perkins, 116 Mont. 46, 51-52, 173 P.

2d 1016 (1944): _ S

To show that such water right has been acquired, a
number of facts must be proved.  They must be
established by satisfactory evidence and the burden
of proof is on the claimant. (Beaverhead Canal Co.
v. Dillon Electric Light & Power Lo., 34 Mont. 135,
85 P. 880; Smith v. Duff, 39 Mont. 382, 102 P. 193
Am St. Rept. 587; Spaulding v. Stone, 46 Mont. 483,
129 p. 327). '

¢. The Court in Perkins v. Kramer, 148 Mont. 355; 383,

423 P. 24 587 (1968), indicated that the Applicant for
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subsurface water must present scientific and technical

data on the subsurface waters:
"The burden of proof to show the use of natural
subterranean watercourses as conduits on a -
developed resevoir system must be a substantial o
one. There should be some recourse to modern
hydrological techniques and not mere conjecture
based on inclusive data and ordinary observation.™

d. Recently, the district court held that the

Department erred in issuing a permit for a new

appropriation when the Applicant had not submitted

sufficient proof of the criteria of Section 85-2-311, .

M.C.A., 1980, Jack Hirshy Livestock, Inc. v.

Schonenberger (5th Dist., Mont. 1979, No. 9163). In

Jack Hirshy Livestock, supra, the court stated:

"Schonenberger failed tc prove by the zrapcnderanca
of the evidence that the evidence satisfied the
criteria of Section 89-885, R.C.M., l947."

e. Therefore, the Boone Trust had the burden to prove
by a preponderance of the evidence that eacb of thet

criteria of Section 85-2-311 (1)-(5) were satisfied:

o

v

Section 85-2-311 (1) regquires in part that the Department

shall issue a permit if:

"{1) there are unappropriated waters in the source of
supply: (a) at times when the water can be put to the
use proposed by the applicant; (b) in the amount the
applicant seeks to appropriate; and (c) throughout the
period during which the applicant seeks to appropriate,
the amount requested is available."

a. It appears that the subsurface waters the Boone

Trust seeks to appropriate are interrelated and
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contribute to the surface waters of the Boulder River
and the North Channel of the Boulder River; this river

system must be considered part of the source of supply.

10. The weight of evidence indicates that water shortages
occur on the Boulder River with relative frequency during the

months of July, August, September and October.

a. Based upon the water rights claimed by the rancher
objectors it appears that the rancher objectors have
claims for water rights from the Boulder River System, _
and for the purposes herein only, it is determined ﬁhat
those claimed prior appropriations of water, although
points of diversion were not determined, are of the

following guantities:
Emmett McCauley, 225 inches;
George Dawson, 800 inches;

Eve Twohy, 4000 inches plus 1/2 interest in 2000 iﬁches;

Martin B, John and Thomas Carey, 800 inches plus 1/2 -

o G
.

interest in 1500 inches;
Martin B. and John Carey, 400 inches;

Paul T. Smith Ranch, Inc., 500 inches plus groundwater
diversions of 350 gallons per minute and 400 miners

_ inches; and -
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Mable Murphy, 1250 miners inches.

b. The critical discharge level for irrigators with
existing water rights on the Boulder River appears, for
purposes herein only, to be 27.7 cubic feet-of water per‘f
cecond, which will be exceeded in July for 1.53/10.0
years, Augqust for 5.94/10.0 years, September 6.28/10.0
years and October 3.47/10.0 years. Whenever the

critical discharge level for the Boulder River is

exceeded, there are waters in the Boulder River system

P . )

available for appropriation.

c. The MPC's evidence as to prior water rights in the
Missouri River downstream of Canyon Ferry, as based upon

the Findings of the Special Master in Montana Power

Company v. Broadwater-Missouri Water Users Ass'n; supra,

are not binding as judicial precedent in this matter,
since said case was dismissed on appeal for lack of
jurisdiction and therefore the District Court opinion is
a judicial nullity. The proper weight to be'accorded
the Findings of the Special Master is that of eépert

testimony.

(1) For the'purposes herein only, it is determined
that M.P.C. has valid claims, for storage water and
water flow rights in the Missouri subject to the

specified limitations; and that the following water

S
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flow rights of MPC are prinr to the proposed

appropriation of the Boone Trust:

4740 cubic feet of water per second at Houser Lake,
7100 cubic feet of water per second at Holter Dam,

5040 cubic feet of water per second at Black Eagle
Dam,

5140 cubic feet of water per second at Rainbow Dam,
5900 cubic feet of water per second at Ryan Dam,

7150 cubic feet of water per second at Morony Dam,
and

Approximately 10,000 cubic feet of water pef second
at Cochrane Dam. '

(2) M.P.C. is adversely affected, and hence no
water in thg Missouri is available for
appropriationiwheﬁ'less than 10,000 cuﬁic feet of
water per second is available at Cochrane.(as-
calculated from measurements at Morony Dam).
Except, for the purposes herein only, it is
determined that M.P.C. is only entitled to 10,000
cubic feet of water per second at Cochfane when the -
10,000 cubic feet can be benefi;ally used at the
Cochrane Plant; therefore, during given times the
M.P.C. may not be adversely affected even though
some amount of water slightly less than 10,000
cﬁbic feet per second is available at Cochrane.
Except, for the purposes herein only, it is
determined that M.P.C.'s right to use water from

the Missouri River is adversely affected when the
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water is not available to M.P.C. in the gquantities,
including annual and seasonal variations, for the
periods of time that the water has been
historically used by the M.P.C. for the usual
operation of the M.P.C.'s hydroelectric.power
generating plants; and this does not limit or
infringe on any rights of the M.P.C. to store
excess or flood waters up to the maximum capacity

when such are available.

e. For the purposes herein only, it appears that the
Bureau has valid wéter right claims subject to the
specified limitations, prior to the Boone Trust's
proposed diversion, at the Canyon Ferry Resevoir for a
maximum of 7,000 cubic‘feet of water per second being;
6250 cubic feet per second for generation of electricicy
and 750 cubic feet per second for irrigation; and to
store a maximum of 2,050,000 acre-feet of water in

Canyon Ferry.

(1) The Bureau contends to be adversely affecteé'
if the Bureau must draw storage waters to meet
power generation'neéds.wheﬁ an upstream junior
appropriator is diverting water, and this is so
only if the Bureau is not able to obtain the
quantities of water given the annual and seasonal
variations, for the periods.of time that the water

has been historically used by the Bureau for the
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usual operation of the Caryon Ferry Resevoir; and,
this does limit or infringe on any rights of the
Bureau to store excess or flood waters up to the
maximum storage capacity when said waters are

available.

(2) Water is available for appropriation from the
Missouri River System upstream of Canyon Ferry
without adversely affecting the prior rights of the

Bureau when the Bureau spills water from the Canyon

»
- =

Ferry Resevoir. The Bureau spills-water, and hence{
for the purposes herein only, water is generally
avallable for appropriation by upstream junior
appropriators, in a noermal year from mid-June

through mid-July.

11, There is no unappropriated water in the source of supply
when the above-described rights of the Cbjector ranchers are
unsatisfied, or when the above-described rights of the Bureau

and M.P.C. are unsatisfied.

12. There is possibly unappropriated water available in the
source of supply when the above-described rights of the MPC
and the above-described rights of the Bureau are.satisfied;
usually from spring to midQJuly; and sporadically for a few
days throuéhout the year wheh the critical discharge of the

Boulder River is sufficient to meet the regquirements of

appropriators, usualiy from early spring floods until mid

11l
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July. The Boone Trust's application seeks to divert water

from July 1 through October 1.

13. Section 85-2-311 (2) requires in part that the
Department shall issue a permit if the regquirements of

Secticn 85-2-311 (2) are met:

"the rights of a prior appropriator will not be

adversely affected."

l4. When the surface water sources are interconnected to
waters to be diverted from thé ground, a determination of
adverse effect on the rights of priof appropriators must
assess the impact on all prior water diverted from the source
of supply, irregardless of whether the point of diversion is

above or kelow the surfazz of the soil.

15. The Boone Trust's appropriation of subsurface waters
which are directly and indirectly rélated to the surface
waters results in depletion or diminution of the surface
flows, however, the depletion of surface water may not be
evident until fifteen to sixty days after the actual

diversion of water.

16. Permits issued by the Department contain the fellowing

condition:

The Provisicnal Permit is granted subject to all prior
water rights in the source of supply.

12
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In order for this condition to be effective and enforced, the
source of supply must be determined. Because the boundaries
and interrelationships of the Boone water and source of

supply are unknown, this condition would not be effective.

17. The Boone Trust proposes that a condition be included
requiring the Boone Trust to cease appropriating and
diverting water from the pit when notified by senior
appropriators that the senior appropriators were unable to
satisfy their prior right. This condition would not
effectiveiy protect prior appropriators because of the;tiﬁe
delay between the diversion from the pit and apparent affect

on surface flows. -

18. The Boone Trust failed to show by a preponderance of the
evidence that the appropriation of water by the pit would not

adversely affect prior appropriators.

19. Section 85-2-311 (3), MCA, 1979, regquires in part that
the Department shall issue a permit if "the proposed means of

~ oty

diversion are adequate."

20. The Boone Trust failed to prove that the prbposed means
of diversion were adequate to divert the quantities of water

and water flows necessary for the project.

a. The Boone Trust requested a permit to appropriate 12
cubic feet of water per second (approximately 5385.6

gallons of water per minute) up to 1839.6 acre-feet per

T ' 113
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year. The pit which is approximately 100 feet wide by
150 feet long and from 16 feet to 20 feet deep has
produced approximately 2000 to 2300 gallons of water per
minute, or an estimated 4.5 cubic feet of water per
second. At the hearing, the Boone Trust requested
permission to increase the size of the pit. Boone
Trust's irrigation Systems I and II require 5,438.7
gallons of water per minute; the pit as proposed and
designed is an inadequate means to divert the quantities
of water the Boone Trust requires for Systems I and II.
The 100 horsepower pump at the pit is capable of pumping
8 cubic feet of water per second, either an additional
pump or pump with increased capacity is required to pump

12 cubic feet of water per second.

b. In 1978 in order to fully operate the pit for
irrigating Systems I and II, the Boone Trust introduced
an unknown quantity of water from the North Channel into

the pit.

¢. System II, alone, which requires approximately 2100
gallons of water per minute, could possibly be operated

with the flows of water diverted by the pit.

Section 85-2-311 (4), MCA, 1979, requires in part that

the Department shall issue a permit if "the proposed use of

water is a beneficial use.

14
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22. The Boone Trust's proposed use of water, to sprinkle

irrigate lands for crop production, is a beneficial use.

23. Section 85-2-311 (5) requires in part that the
Department shall issue a permit if "the proéosea u;e will not
interfere unreasonably with other planned uses or
developments for which a permit has been issued or for which

water has been reserved."

24. There was no evidence that thelBoone Trust's proposed
use-of water would unreasonably interfere with other planned
uses which have either a water use permit or a resérvation of
water. The only planned development that evidence was

presented on was the North Boulder Drainage District and U.

- -

S. Soil and Conservation Service plans for a 15,000 acre-feet = ™’

resevoir on the Little Boulder River, which project has not
yet received either a water use permit or a water

reservation.

25. Boone Trust contends in their brief that Dep#étment has -
failed to fully meet it's responsibiliﬁies according to the
Article IX, Section 3 (1) of the Montana Ccnstitﬁtion and
Section 85-2-101, M.C.A., 1979, especially as the policy was

stated in McTaggart v. The Montana Power Co. , 36 st. Rep.

2079 (1979). Article IX, Section 3 (1) of the Montana

Constitution requires that:

"All existing rights to the use of any waters for any
useful or beneficial purpose are hereby recognized and
confirmed." The eminent domain proceeding of McTaggart

11s5.
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v. The Montana Power Co., supra, reaffirmed the policies
of the Montana Constitution and The Montana Code and
held that irrigation is a public use.

26, Section 85-2-101, M.C.A., 1979, imposes dual
responsibilites on the Department which must be balanced. As -
the Boone Trust noted the Department has a responsibility to
encourage and promote the development of the state's water
resources.
"It is the policy of this state and a purpose of this
chapter to encourage the wise use of the state's water
resources by making them available for appropriation
consistent with this chapter . . ." Section 85-2-101 - *%
(3), M.C.A., 1979. '
It is also the Department's responsibility to ensure that
existing water rights are recognized and protected when new
water developments are proposed. Article IX, Section 3 {1)

Montana Ceonsituticn; and Cection 85-2-101 (4), H.C.a.,

219,
Limitations on the development of the waters resources are
contained in part, Section 85-2-301 et seq, M.C.A., 1979,
including the criteria for issuance of a permit specified iﬁ

Section 85-2-311, M.C.A., 1979.

-

27. The Department aided the Boone Trust throughout the
proéess and introduced factual findings into the record. The
Departmént's technical staff ubheld the legislative mandate
to encourage the wise utilization of the state's water

resources.

28. Section 36-2.14J (6)-s51430, A.R.M., 1980 provides that

the Department may, in its discretion, issue an interim
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ﬁermit authérizing an Applicant to begin appropriating water
immediately, pending the final approvai or denial of a
regular permit. The Department's discretion for issuing
interim permits is limited, Section 36-2.143(5)751430(5)(3)

provides:

"The Department may not issue an interim permit unless
there is substantial evidence that the criteria for
issuing a regular permit under Section 85-2-311 of the
Act will be met."
29. The Boone Trust's request for an interim permit issued
according to Section 36-2-14J(6)-s1430, A.R.M., 1980, is
denied because at the hearing held there was not substantial

evidence presented that each of the criteria for issuance of

a permit, Section 85-2-311, MCA, 1979, would be met.

a. The reasocns spécified previously in Conclusions of
Law Numbers (1) through (27) conclude there is not
substantial evidence that the criteria of Section 85-2«-
311,_M.C.A.f 1979, are satisfied, and those conclusions

of law are incorporated herein by reference.

- T

b. Aé stated in Conclusion of Law Nuhber (17), which is
incorporafed herein by reference, a conditon requiring
the Boone Trust to cease diverting water when senior
appropriatorS' righ;s are unsatisfied is insufficient
protection for senior appropriators until the sources of

waters diverted by the pit is known and the
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interrelation of pit water to surface water is

determined.

CONCLUSIONS OF LAW

RE: APPLICATION NO. 19,230-c4lE

1. The application and public notice specified the source af
water as waste waters from the Boulder River, but the
testimony at the hearing was that the source of water is
waste water from Elkhorn or Little Elkhorn Creek. The
application and public notice did not specify the correct
source of the water and, therefore water users that may be

affected - especially Elkhorn water users - were not notified

of the action.

2. The application specified that the waste water had been
used in Sections 2 and 3, Township S North, Range 3 West, but
the testimony at the hearing was that the water was used in

Sections 2 and 3, Township 4 North, Range 3 West..

3. The date of appropriation of the Smith waste water right
was disputed; the conclusion is that use of the waste water

commenced sometime between 1940 and 1951.
4. Section 85-2-402, M.C.A. (1979) states:

"(1) An Appropriator may not change the place of
diversion, place of use, purpose of use, or place of
storage except as permitted under this section and
approved by the department. -
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(2) The department shall approve the proposed change if
it determines that the proposed change will not
adversely affect the rights of other persons.”

5. The rights of other appropriators are adversely affected

if the Applicant by changing the use increases the volume of

water consumed, and, hence decreases the volume of return

flows and recharge water to the scurce of supply. Featherman

v. Hennessey, 43 Mont. 310, 115 P. 983 (1911l); Creek v.

Bozeman Water Works, 15 Mont. 121, 38 P. 459 (1894); and

Gassert v. Noyes, 18 Mont. 216, (1896).

a. In Featherman v. Hennessey, 43 Mont. 310, 115 Pac.

983 (1911) the court held that the defendant did not
have the right to change a nen-consumptive water right
for power generation to irrigation. The additicnal
Quantity of water consumed by -the new watar use was
censidered to be a new appropriation by the éourt,

Featherman v. Hennessey at 317:

"The use of ninety inches for agricultural purposes
was founded to have been initiated on April 1, :
1205. This was a change of the original use and
resulted in consumption of the quantity so diverted-
to the the new use, and therefore amounted Pro

tante to a new appropriation."

b. The court in Head v. Hale, 38 Mont. 302, 307-3208,

100 p. 222 (1902) refused permission for an appropriator
of water for mining uses te change the use to
irrigation, because of the increased consumption of the

water:

-
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"The water used for this purpose (mining) naturally
found its way back into the stream, and was subject
to recapture by the farmers on the stream below and
to be appropriated to agricultural uses."

¢. In Quigley v. McIntosh, 110 Mont. 495, 103 P. 24

1067 (1940), the appropriator sought to change his use
from the irrigation of bottomlands to irrigating an
increased number of acres, some of which were in another

drainage. The court, Quigley v. McIntosh, at 510 ({1940)

denied the change:

"As stated above, while 275 inches of water may be.
necessary for irrigation upon certain premises,
such appropriation means one thing when 250 acres
are irrigated, and quite another when 363 acres are
irrigated; and one using a certain number of inches
but an insignificant amount of water to irrigate a
garden patch cannot as against intervening
appropriaters expand his use of it to irrigate a
complete ranch."

The principle of Quigley v. McIntosh, supra, was upheld in

McIntosh v. Graveley, 159 Mont. 72, 495 p. 2d 186 (1972).

6. An appropriator is entitled to a change of use if the new
use will not consume a greater amount of water than was

previously consumed_by the old use. .

a. Changes of use, including changés from flood
irrigating a specified number of acres to sprinkler
irrigating an increased number of acres, may be
permltted 1f lt is determined that the return flowsr_
previously existing will contlnue in the same quantity,
quality, and at thé same times as was historically

evidenced by the previcus use.
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%. The change of use proposed by the Bocne Trust - to change
from previusly irrigating between 97 and 340 acres to
- irrigating 838 acfes, to chgnge from flood irrigation
bottomlands along the river to sprinkler irrigation of -
benchlands located away from the river, and to change from
flood irrigating lowlands which soils have poor water
retention capacities to sprinkler irrigation of highland Qith
s0ils of good water retention capacities - will decrease the
amount of return flows and rechargé water to the Boulder

River system, and thereby adversely affect the rights of L=l

other apprepriators in the Boulder River system.

Based upon the Findings of Fact and Conclusions of Law, the

folldwing Orders are heréby made:

'FINAL ORDER

RE: APPLICATION NO. 14,965-g4lE

1. The Boone Trust Application For Beneficial Water Use:

Permit No. 14,965-g4lE is hereby denied. - ' L

Woag ] e
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FINAL ORDER

ff' RE: APPLICATION NO. 19,230-c4lE

1. The Boone Trust Application For Change of Appropriation

Water Right No. 19,230-c4l1E is hereby denied.
NOTICE

You are entitled to judicial review of this Order in
accordance with Section 2-4-702, M.C.A. Judicial review may only
be obtained by filing a petition in the appropriate District

Court within thirty (36) days after the service of this Order. -

DATED this 2/ day of Meer , 1981.
( | | a
GARY FRITZJADMINISZRATOR

Water Rescurces Division
Montana Department of Natural
Resources and Conservation

32 S. Ewing

Helena, MT 59501

.hvjla | IS WL 2 ]
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BEFORE THE DEFPARTMENT OF NATURAL
RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

¥ % % & Kk Kk Kk %k Kk &k Xk *x k£ * * k & k * * *x *

IN THE MATTER OF APPLICATION )

FOR BENEFICIAL WATER USE )

PERMIT NO. 14,965-g41E AND )

APPLICATION FOR CHANGE OF ) .PROPOSAL FOR DECISION
)
)
)

APPROPRIATION RIGHT NO.
19,230-c41lE BY THOMAS H.
BOONE, TRUSTEE

* k k * * %k *k k % k% &* k & %k % Kk % Kk % & * *

The Applicant, Thomas H. Boone, Trustee, hereinafter referred
to as Boone Trust, on August 26, 1977 filed with the Montana
Department. of Natural Resources and Conserfation an Application
for Beneficial Water Use Permit, No. 14,965-g4lE. Public Notice
of the Boone T:ust Application was published  in the Boulder

Monitor on January 19 and 26, 1978 and February 2, 1978; to wit:

THOMAS H. BOONE, Trustee, of Missoula, Montana has filed

with the Department of Natural Resources and

Conservation Application No. 14965-¢g4l1E to appropriate

12 cubic feet per second of 5386 gallons per minute of

water and not to exceed 1839.6 acre-feet per annum in
Jefferson County, Montana. The water is to be diverted

by means of a sump (well) approximately 20 feet deep at

a point in the NW1l/4 NW1l/4 NWl/4 of Section 2, T.4N.,

R.3W., MPM, and used for new irrigation on 320 acres in ;
the N1/2, 300 acres in the S1/2 of Section 35, and 192 -
acres in the S1/2 of Section 26 all in T.5N., R.3W., :
MPM, and containing a total of 876 acres, more or less,

from April 1 to October 1, inclusive, of each year.

Objections to the issuance of a permit under this
application, with reasons therefor, must be filed with
the Department of Natural Resources and Conservation,
Natural Resources Building, 32 South Ewing, Helena,
Montana 59601, on or before March 9, 1978, Objection to
Application (Form 611) is available at the office of the
county clerk and recorder, or from this Department upon

A~
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request. For further information call the Water Rights

Bureau, 44%9-3634.

Objections to the Boone trust's proposed water use were filed
by John Carey Ranch, Inc., Emmett McCauley, George Dawson, Edith
Brenner, Thomas C. Carey, Martin Carey, Eve Twohy, Paul T. Smith
Ranches, Inc., Ed Murphy, Mary Carey Leavitt, Spencer Lanz,
Edward Kyler, M. & M. Ranch, Montana Power Company {(MPC), and the
United States Department of Interior for the Bureau of
Reclamation (Bureau) (now called the Water énd Power Resources
Service, W.A.P.R.S.). The pre-hearing was scheduled for July 18,
1978. |

On June 22, 1978, the Boone Trust filed two applications with
the Department for Changes of Appropriation Water Rights Nos.
19,228-c4lE; 19,229-c41E, respectively and on July 12, 1978 a
third application for Change of Appropriation Water Right, No.
19230-c41E was filed. At the request of the Boone Trust the pre-
hearing on Application No. 14,965-g4lE was postponed until the
three new applications for Changes could be processed. Public
notice of the Boone trust applicﬁtions for change was published

in the Boulder Monitor on August 24 and 31, 1978 and on September

7, 1878; to wit:

Thomas H. Boone, Trustee of Missoula, Montana has filed
with the Department of Natural Resources and
Conservation the following Applications for Change of
Appropriation Water Right.

L
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Application No.19228-C4lE to change all of a filed
appropriation by Henry McCauley for 200 miners inches of
water from the Boulder River, first used in June, 1886
and recorded in Jefferson County, Book G, Page 298 on
September 28, 1889.

Said water has been diverted from the Boulder River at a
rate of 200 miners inches up to 400 acre-feet per annum
by means of a ditch at a point in the NEl1/4 SEl1/4 SWl/4
of Section 28, Township 5 North, Range 3 West, M.P.M.,
and used for flood irrigation on 100 acres in the SEl/4
of Section 34 and 60 acres in the S1/2 S51/2 ¢f Section
35, Township 5 North, Range 3 West, M.P.M. and
containing a total of 160 acres, more or less, from
April 1 to November 1, inclusive, of each year.

The proposed change is to change the place of use to
include all 640 acres of Section 35 and 236 acres in the
Wl/2 of Section 26 all in Township 5 North, Range 3
West, M.P.M.

Application No. 19229-C4lE to change a portion, being
1/5 or 300 miners inches of a filed appropriation by
Frank Carey for 1500 miners inches from the Boulder
River, first used November 2, 1903, and recorded in
Jefferson County Book 1 of Water Rights, Page 274 on
November 23, 1903.

Said water has been diverted from the Boulder River at a
rate of 300 miners inches up to 600 acre-feet per annum
by means of a ditch at a point in the SEl/4 NW1l/4 SEl/4
of Section 33, Township 5 North, Range 3 West, M.P.M.
and used for flood irrigation on a total of 213 acres,
more or less, contained within Sections 2 and 11 of
Township 4 North, Range 3 West, M.P.M.

The proposed change is to divert the water at a point in
the NE1/4 SEl/4 SW1/4 of Section 28, Township 5 North,
Range 3 West, M.P.M. and to sprinkle irrigate the 876
acres described in above Application No. 19228-C41E from
April 1 to November 1, inclusive, of each year..

Application No. 19230~-C41lE teo change all of a use right
by Mike Quinn, with a claimed priority date of July 1,
1940, for 100 miners inches of waste water from
irrigation by the Lazy T Ranch.

f
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- Said water has been diverted from the Boulder River at a

rate of 100 miners inches up to 200 acre~feet per annum
by means of a ditch in the SW1/4 of Section 34, Township
5 North, Range 3 West, M.P.M. and used for flood
irrigation on 100 acres in the SEl/4 of Section 34,
Township 5 North, Range 3 West, M.P.M. and 60 acres in
the S81/2 of the S1/2 of Section 35, Township 5 North
Range 3 West, M.P.M. and containing a total of 160
acres, more or less, from May 1 to November 1,
inclusive, of each year.

The proposed change is to change the place of use to
include the 876 acres described in above Application
No's. 19228-C41E and 19229-C41E, from May 1 to November
1, inclusive, of each year.

Objections to the authorization of the proposed changes,
with reasons therefor, must be filed with the Department
of Natural Resources and Conservation, Natural Resocurces
Building, 32 South Ewing, Helena, Montana 59601, on or
before October 12, 1978.

Objection to Application (Form 611) is available at the

office of the county clerk and recorder, or from this
Department upon request.

Objections to the Applications for Change of Appropriation

Water Rights were filed by all parties that objected to

Application No. 14,965-g4lE; listed previocusly.

Mr.

Forrest Tevebaugh was appointed Hearings Examiner and a

bre-hearing conference was held on January 25, 1979. A hearing

was scheduled for March 21, 1979 on all four applications

submitted by the Boone trust.

On February 15, 1979, twelve objectors to the applications,

represented by legal counsel, William Leaphart, Esg., filed with

the Department a motion to dismiss the foUur applications of the



(

Boone Trust that were pending. Prior to any ruling by the

Department on the motion to dismiss, the same twelve objectors on

March 15, 1979 filed in the First Judicial District of the State

of Montana (Lewis and Clark County) a Petition for Writ of
Prohibition. The objectors contended the Department should be
prohibited from making a determination on the four Boone Trust
applications because a hearing was not held within 60 days, as
allegedly required by Section 85-2-309, MCA 1978. On March 25,
1979 an Alternative Writ of Prohibition was filed and recorded
(Carey, v. D.N.R.C., No. 43356) Thomas H. Boone, Trustee, filed
as a respondent intervenor. On March 27, 1979, the Department
filed a Motion to Quash the Writ of Prohibition. After a
hearing, the Honorable Gordon R. Bennett, District Judge, iséued
a Memorandum and Order holding that the sixty (60) day limit in

Section 85-2-309, MCA 1978, was directory and not jurisdictional.

Therefore, the Department retained jurisdiciﬁion over the four

Boone Trust applications.

Pursuant to the Montana Water Use Act and to the Montana
Administrative Procedure Act, after due notice, a hearing on
objections to the above-described applications was held in the
Community Cenﬁer in Boulder, Montana on August 8, 1979, with Mr.

Forrest Tevebaugh presiding.

After one day of hearing, the matter was continued. Mr.
Forrest Tevebaugh resigned from the Department; Ms. Ronda L.

Sandquist was appointed, and substituted without cbhjection, as

5
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Hearing Examiner and presided over the continuation of the

hearing held on September 18 and 19, 1979.

The Bocone Trust, Applicant, was represented at the hearing by
legal counsel, William T. Boone, Esg., from the law firm of
Boone, Karlberg and Haddon, Missoula, Montana. Personally
appeéring on behalf of Boone Trust to piesent evidence and
testimony in support of the application were: Mr. Delos Robbins
co-owner of the Boone Trust property; Mr. Keith Evans, Ranch
Manager of the Boone Trust property from 1972-1977; Mr. Floyd
Chef, an employee on the Ranch beginning in 1977; Mr. Larry
Riley, representative of Ag Sales, Missoula; Montana; and Mr.
Charles C. Bowman, Agricultural Engineer, Montana State

University.
The Applicant cffered inteo evidence fifteen exhibits:
(1) a legal description of the Boone Trust Property;

(2) an aerial photo of the Boone Trust Property which was

undated, and admitted for illustrative purposes only;

(3) an aerial photograph of the area proportedly taken in

Augqust 9, 1973;

(4) a map prepared by the U. S. Geological Survey in 1954,

designated as the Boulder Quadrangle;
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(5) a map prepared by the U. S. Geological Survey in 1930,

designated as the Devil's Fench Quadrangle;

(6) a map prepared by the U. S. Geological Survey in 1850,

designated as the Jefferson Island Quadrangle;

(7) a notice of water right filed in Jefferson County in
1889 by Henry McCauley for 200 miners inches from the Boulder
River to irrigate the SE 1/4 Section 34, T. 5 N., R. 3 W.,

claiming a priority date of 1866;

(8) a Notice of Appropriation filed in 1918 in Jefferson
County for an appropriation by P. H. Howard for 1200 miners
inches from the Boulder River to irrigate Sections 26 and 35,

T. 5N., R. 3 W., claiming a priority of 1918;

(%) a schematic drawing of the irrigation system proposed
to be operated on the Boone Trust Ranch; admitted for

illustrative purposes only;

(10) the Water Resources Survey investigation for Jefferson
County of.1955, particularly the pages showing Appropriation
No. A-293 of McCauley (the Hearing Examiner took judicial

notice of the'portions of the pages which were deleted in the

exhibit); and
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" Photos taken on September 19, 1975 near the proposed pit,

which proported to show:
(11) the north channel near the pit;

(12) water ponded in the North Channel of the Boulder

River:

(13) water flow after the obstruction in the North Channel

had been removed;
(14) the alleged Carey diversion; and
{15) the Carey ditch.

Said exhibits were marked and entered accordingly as

Applicant's Exhibits Nos. 1 through 15, respectively.

At the Applicants request judicial notice was taken of the
present ownership of McCauley water right and of the Department's
records of the 1955 investigation of ownership and use of the
Howard right,bwhich records were used in the prepartion of the

1955 Water Resources Survey for Jefferson County.
Objectors Paul T. Smith Ranches, Inc. and Mabel Murphy, were

represented by legal counsel, Paul B. Smith, Esg., from the law

firm of Smith, Connor and Van Valkenberg, Missoula, Montana.
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Appearing on behalf of these objectors to present evidence and
testimony in opposition to the application were Paul T. Smith and
Mylo Fadness. The Paul T. Smith Ranch, Inc., and Mary Ellen

Murphy offered into evidence seven exhibits which were:

(1) a deed executed in Jefferson County, recorded in Book
47, Page 224, No. 22942, (1918) by Edward Ryan conveying to
the Hall Ranch Company a one-half interest in a water ditch

to carry 500 miners inches of water;

(2) a deed recorded in the Jefferson County Book of Deeds,
Book 16, page 3, conveying from B. F. Hoopes and Marcella R.
Hoopes to Edward Ryan a water ditch and a 500 miners inch

water right from the Boulder River;

(3) a Notice of Appropriation of Water Right filed by B. F.
Hoopes in Book D of Water Rights, page 207, Jefferson County,
(1871), claiming 500 miners inches of water from Boulder

Creek with a priority date of 1866;

(4) a Certificate of Water Right issued on August 26, 1976
by Montané Department of Natural Resources and Conservation
to Paul T. Smith of Boulder to appropriate ground water in a
well located in the NWl/4 Section 34, T. 5 N., R. 3 W.,
M.P.M;, Jefferson County, Montana to be used for
stockwatering purposes from January 1 to December 31,

inclusive, and not to exceed 10 gallons per minute;

e
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" (5) four Declarations of Vested Ground Water Rights filed
with the State of Montana, Office of State Engineer, on

December 27, 1963 by Paul T. Smith, which were

(a) a 1932 water right for the use of stockwater up to
250 gallons per minute from a dug well 40 feet deep in
the NWl/4 of Section 34, T. 5 N., R. 3 W., M.P.M.,

Jefferson County;

(b} a 1938 water right for 200 miners inches from a
well 38 feet deep located in the NE1/4 Section 27, T. 5

N., R. 3 W., M.P.M., Jefferson County;

(¢) an 1890 water right for 200 miners inches for
irrigation from a spring and slough approximately 10
feet deep located in the NW1l/4, Secticon 28, T. 5 N., R.

3 W., M.P.M., Jefferson County; and
(d) an 1897 water right for domestic use of 100 gallons

pef minute from a well drilled to the depth of 162 feet,

located in the NW1l/4, Section 34, T. 5 N., R. 3 W..

{6) the following surface water rights:

10
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{a) a Notice of Appropriation of 500 inches of water
diverted from the Boulder River in 1888 by Cornelius
Clark for'irfigation of Section 28, 29, and 33, T. 5 N.,
R. 3 W., M.P.M., Jefferson County; recorded in Jefferson

County, Book G, Water Right Location, Page 223 (1888);

(b) a Notice of Appropriation of 500 inches of water
diverted from Boulder Creek by B. F. Hoopes in 1866 for
irrigation uses, recorded in Jefferson County, Book D of

Water Rights, page 207 (1871); and

(c) a Notice of Appropriation for 250 inches of water
diverted from the Boulder River in 1869 by Cornelius
Clark for irrigating lands in Sectiens 28 and 29, T. 5
N., R. 3 W., M.P.M., recorded in Jefferson County, Book

G of Water Rights, page 396 (1891).
(7) evidence of the following land transactions:

(a) a warranty deed by A. W. Thayer, H. T. Edwards and
. F. J. Edwards, directors of Treasure State Land Company,
convéying to F. J. Edwards and Harriet T. Edwards the
following'property - SEl/4, and S1/2 NEl/4 and lot 1 of
Section 3, T. 4 N., R. 3 W., and S1/2 NW 1/4, and lots 3
and 4, Section 2, T. 4 N;, R. 3 W., and W1l/2 NWl/4 and
W1/2 SW1l/4 in Section 24, T. 5 N., R. 3 W., Section 26,

T. 5 N., R. 3 W., and Section 35, T. 5 N., R. 3 W.,

1l
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including all tenements of water rights ditches and
irrigation systems; recorded in Jefferson County, Book

58 of Deeds, page 322-323 (1935);

(b) a warranty deed by J. E. and Della Shattack and
William and Lora Lee conveying te Treasure State Land
Company the property described above, recorded in

Jefferson County, Book 52 of Deeds, page 189 (1925);

(c) a warranty deed by J. E. and Della Shattuck
conveying to William Lee the undivided 1/2 interest in
the SEl1/4 NEl/4and El1/2 SEl1/4, Section 26, T. 5 N., R. 3
W., together with all water rights appurtenant thereto;
recorded in Jefferson County, Book 52 of Deeds, page 136

(1924);

(d) a warranty deed by Treasure State Land Compény
cenveying to William Lee and J. E. Shattuck the W1/2,
Wl/2 E1/2, and NEl/4 NEl/4, Section 26, and Section 35,
in T. 5 N., R. 3 W., and S51/2 NWl/4 and lots 3 and 4,
Section 2, and SE1/4 and S1/2 NWl/4 and lot 1 of Section
3, T; 4 N., R. 3 W., together with all water rights,
flumes, ditches and irrigation systems appurtenant
thereto,:recorded in Jefferson County, Book 49 of Deeds,

pages 394-395 (1923);

12
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(e) a warranty by GCortemoller Land Company conveying to
Treasure State Land Company the W1l/2 Wl/4 El1/2, and
NEl/4 NE1/4, of Section 26 all of Sections 35, in T. 5
N., R. 3 W; S1/2 NW1/4, and lots 3 and 4 of Section 2,
the SE1/4 and S1/2 NE1/4 and lot 1 of Section 3, in T. 4
N., R. 3 W., together with all water rights appurtenant
thereto, recorded in Jefferson County, Book 45 of Deeds,

page 369 (1920);

(f) a warranty deed by Hugh E. and Lavina Vassburg
conveying to J. E. Shattuck the SE1/4 NE1/4 and El1/2
SE1/4 of Section 26, T. 5 N., R. 3 W., together with all
water rights appurtenant thereto, recorded in Jefferson

County, Book 45 of Deeds, page 395 (1921); and

(g) a warranty deed by the Estate of William Rogers
conveying to Gortemoller Land Company certain lands
located in Jefferson County, Book 43 of Deeds, pages
137-138 (1911). Said exhibits were marked and entered
intoc the record as Objector (Smith) Exhibits Nos. 1-7,

respectively.

Objectors John'Carey,.Thomas G. Carey, Emmett McCauley,
George Dawson, Mary Carey Leavitt, Eve Twohy, and Martin B. Carey
were represenﬁed by legal counsel, Wiiliam Leaphart, Esg. of the
Leaphart Law Firm, Helena, Montana. Appearing personally on

‘behalf of the Objectors to present evidence and testimony were

13
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Thomas Carey and Helen Carey, ranch owners, and Gary Grimstead,
groundwater and chemical hydrologist from the University of

Montana. The Objectors offered into evidence 20 exhibits:
The first six exhibits were photographs taken on September
20, 1979 by Helen Carey at or near the conjunction of the North

Channel of the Boulder River and the pit of the Boone Trust;

(1) water running from the North Channel into the Boone

Trust sump;
(2) water located south of the sump towards the slilough;

(3) a rock buildup in the North Channel which diverted water

into the sump;

(4) a rock diversion channeling water from the North Channel

inte the sump;
(5) water running in the North Channel past the sump;and

(6) water flowing into the sump from the slough in relation

to the rock diversion; and

{(7) a schematic drawing of the cone of depression in an

aquifer given the pumping rate of 1850 gallons per minute

_—
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when the transmissivity rate and storage coefficients were

constant, admitted for illustrative purposes only;

{8) an illustration of the drawdown of a well assuming a

constant head boundary, such as the Boulder River:

(9) a Notice of Appropriation of 2000 miners inches of water
diverted from the Boulder River in 1877 by John Smith,
recorded in Jefferson County, Book F of Water Right

Locations, page 54 (1884);

(10) a Notice of Water Right for 3000 inches of water
diverted from the Boulder River in 1897 by D. D. Twohy,
recorded in Jefferson County, Book 1 of Water Right

Locations, page 117 (1898);

{(11) a Notice of Water Right for 1000 miners inches diverted
from the Boulder River in 1888 by John McKeena, recorded in
Jefferson County, Book G of Water Right Locations, page 173

(isss);-

(12) a Notice of Water Right for 300 miners inches of water
diverted from the Boulder River in 1889 by John W. Dawson,
recorded in Jefferson County, Book G of Water Right

Locations, page 412 (1889);

15
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"{(13) a Notice of Water Right for 200 inches of water

diverted from the Misey Spring by Thomas Dawson in 1881,
recorded in Jefferson County Book G of Water Right Locations,

page 303 (1881);

(14) a Notice of Water Right for 300 inches of water
diverted from the Boulder River in 1891 by John W. Dawson to
irrigate the SEl1/4 Section 17, T. 3 N., R. 2 W., recorded in
Jefferson County, Book G of Water Right Locations, page 565

(1891);

(15) a Notice of Water Right for 150 inches of water
diverted from the Boulder River in 1887 by Patrick Wickham.to
irrigate lands in Section 12, T. 4 N., R. 3 W., and N1/2
NE1/4 Section 12, T. 4 N., R. 3 W., recorded in Jefferson

County, Book G of Water Right Locations, page 250 (1887);

(16) a Notice of Water Right for 75 inches of water diverted
from the Boulder River in 1876 by Patrick Wickham to irrigate
the N1/2 N1/4, Section 12, T. 4 N., R. 3 W., recorded in
Jefferson County Book Glof Water Right Locations, page 251

(1889);

(17) a Notice of Water Right for 300 inches of water
diverted from the Boulder River in 1920 by Frank Carey for
irrigation, recorded in Jefferson County, Book 2 of Water

Right Locations, page 208 (1936);
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(18) a Notice of Water Right for 1500 inches of water
diverted from the Boulder River in 1903 by Frank Carey for
irrigation, recorded in Jefferson County, Book 1 of Water

Right Locations, page 274 (1903);

(19) a Notice of Water Right for 500 inches of water
diverted from the Boulder River in 1888 by Barney Cooney,
recorded in Jefferson County, Book G of Water Right

Locations, page 409 (1891); and

(20) a Notice of Water Right for 500 inches of water

diverted from the slough of the Boulder River in 1890 by

Consmith recorded in Jefferson County, Book G of Water Right

Locations, page 403 (1891).

Said Exhibits were marked and entered into the record as

Objector (Leaphart) Exhibits Nos. 1-20, respectively.

Objector Edward Kyler withdrew his objection prior to the

hearing. Mr. Anderson appeared on behalf of the M & M Ranch on

August 8, 1979 to cross-examine the Boone Trust's witnesses.

Cbjector, the Montana Power Company, hereinafter referred to
as M.P.C., was represented by legal counsel, Mr. Ronald Waterman,
Esg., from the firm of Gough, Shanaham, Johnson and Waterman,

Helena, Montana. Mr. Donald Cregg appeared personally on behalf
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of.MPC fo present evidence and testimony in support of the MPC

(/ objection. The MPC offered into evidence 14 exhibits:

(
(1) a Notice of Appropriation for 10,000 cubic feet per
second of water from the Missouri River in 1955 to be
impounded by a dam with an elevation of approximately 2,125
feet commonly referred to as Cochrane, to generate
hydroelectric power, recorded in Cascade County, Book 5, page

53 (1955);

(2) a Notice of Appropriation for 25,000 cubic feet of water
per second from the Missouri River in 1928 by the Great Falls
Power Company to be impounded by Morony Dam for generatioﬁ of
hydroelectric power and agricultural uses, recorded in

( Cascade County, Miscellaneous Book 5, page 165 (1928);

(3) a Notice of Appropriation for 1,000,000 miners inches of
water or 250,000 cubic feet of water per second from the
Missouri River in 1908 by Great Falls Water, Power and
Townsite Company to be impounded by Ryan Dam, recorded in

Cascade County, Book 7 of Quartz Location, page 205 (1908});

(4) a Notice of Appropriation for 1,000,000 miners inches of
water or 25,000 cubic feet of water per second from the
Missouri River in 1908 by Great Falls Water, Power and
Townsite Company, to be impounded by Rainbow Dam for

agricultural uses, manufacturing and generation of

\ .
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hydroelectric power, recorded in Cascade County, Bcok 7 of

Quartz Location, page 203 {(1908);

(5) a Notice of Appropriation for 25,000 cubic feet of water
per second from the Missouri River in 1926 by the Great Falls
Power Company to be impounded by Black Eagle Dam for
generation of hydroelectric power, recorded in Cascade

County, Miscellaneous Book 5, page 12 (1928);

(6) a Notice of Appropriation for 10,000 cubic feet of water
per second from the Missouri River in 1907 by Capital City
Improvement Co. to be diverted and impounded by Holter Dam,
recorded in Lewis and Clark County Book 1, page 591-592

(1907);

(7) a Notice of Appropriation for 10,000 cubic feet of water
per second from the Missoﬁri River in 1907 by Capital City
Improvement Co., to be diverted and impounded by Holter Dam
for irrigation and generation of hydroelectric power,

recorded in Lewis and Clark County, Book 1, page 589 (1907);

{8) a Notice of Appropriation for 240,000 miners inches of

water or 6,000 cubic feet of water per second from the

‘Missouri River in 1915 by the M.P.C. to be impounded and

diverted by Holter Dam for the generation of hydroelectric
power; recorded in Lewis and Clark County, Book N, page 111

(1915);

18
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(9j a Notice of Appropriation for 8,120 cubic feet of water
per second from the Missouri Rivgr in 1905 by M. H. Gerry,
Jr., to be diverted and impounded by Hauser Dam for
irrigation and generation of hydroelectric power; recorded in

Lewis and Clark County, Book L, page 458, (1905);

(10) a Notice of Appropriation for 8,120 cubic feet of water
per second from the Missouri River in 1906 by the Helena
Power Transmission Company to be diverted and impounded by
Hauser Dam.for irrigation and generation of hydroelectric
power, recorded in Lewis and Clark County, Book L, page 566

(1906);

(11) a Notice of Appropriation for 3000 cubic feet of water
per second from the Missouri River in 1906 by the Helena
Power Transmission Co. to be impounded by Hauser Dam for
multiple uses, recorded in Lewis and Clark County, Book L,

page 568 (1906);

{12) a schematic drawing, prepared under the direction of
Donald Gregg, showing the tributaries of the Missouri River
system and the major dams constructed on the Missouri River

in Montana;

(13) a table summarizing the water rights claimed by MPC,
which water rights were listed as MPC exhibits 1 through 11,

and the water rights according to the Special Master's

20
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findings of fact in Montana Power Company v. Broadwater-

 Missouri Users Ass'n ; and

(14) a chart showing the average daily water flow in cubic
feet per second at Morony Dam, near Great Falls, from January

1960 through August 1979,

Said exhibits were marked and entered accordingly as Objector

(MPC)Exhibits Nos. 1 through 14, respectively.

At the request of MPC the Hearing Examiner took judicial

notice of the court action, Montana Power Company v. Broadwater -

Missouri Users Association , 50 F. Supp. 4 (1%42). The Hearing

Examiner also took notice that the decision in Montana Power

Company v. Broadwater - Missouri Users Association, was reversed

because the court lacked jurisdiction, 139 F. 2d 998 (1944%).

Objector, United States Bureau of Reclamation, hereinafter
referred to as "Bureau", was represented by legal counsel,
Richard Aldrich, Esg., from the U. S. Department of Interior,
Office of the Sélicitor, Billings,'Montana.' Mr. Bryan J. Edwards
appeared personally on behalf of the Bureau to present evidence
and testimony in sﬁpport of the Bureau's objection. The Bureau

offered into evidence five exhibits:
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(1) a contract entered into between the United States of
America and the M.P.C., Re: Canyon Ferry Site Aquisition,

dated December 14, 1949

(2) a graph recording the reservoir storage at Canyon Ferry
in 1000 acre-feet and the water elevation in feet from
October 1967 - September, 1977, and recording the water
inflow into Canyon Ferry Resevoir in cubic feet per second

from October, 1967 -~ September, 1977;

(3) a graph of the average net water inflow monthly in cubic
feet of water per second based on data from January, 1954-

December, 1975;

(4) the Findings of Fact, Conclusions of Law and Order
issued by the Department of Natural Resources and
Conservation, in the matter of Application for Beneficial
Water Use Permit No. 4963-s41I by the Montana Department of
State Lands, issued on December 1, 1978 (which application
for water use was later withdfawn_by the applicant, a fact

which was judicially noticed by the Hearing Examiner);
(5) a chart indicating the dates each year, from 1966-1979,

when water was spilled from Canyon Ferry Dam, and the maximum

amount of each spill in cubic feet of water per second.

22
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Said exhibits were marked and entered into the record as

Cbjector (Bureau)Exhibits Nos. 1-5, respectively.

Appearing at the hearing to present technical evidence and
testimony on behalf of the Department were: Arlin Krogstad,
Hearings Representative; Larry Brown, Hydrologist; Glenn Smith,
Soil Scientist; Ken Chrest, Soil Scientist; and Tom Patton, Geo-
Hydrologist. Prior to the hearing, the Department's technical

personnel submitted the following réports:

(1) 1Investigation of Surface Water Resources in the Boulder
River Basin Downstream from Boulder, Montana; in Reference to
Water Rights Applications Boone, Thomas H., Jefferson County,
14,965-g41E, 19,228-c41E, 19,229-c4l1E, and 19,230-c4lE, by

Larry Brown (78~LB-5);

(2) Stream Depletion of the Boulder River by Tom Patton,

{(78-TP=1);
(3) Water Rights Applications; Boone, Thomas H., Jefferson
County; 1l4,965-g4lE, 19,228=-c4lE, 19,229-c41E, 19,230-c41E;

by Glenn Smith and Ken Chrest, (78-GS-2); and

(4) Supplement to Surface Water Resources Report by Larry

Brown, December 11, 1978. *

23
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" At the hearing the Department submitted the following

(f Exhibits:
(

(1) a hydrograph report, including hydrographs for the Boone
trust observation wells and interpretations of the

hydrographs, prepared by Tom Patton; and

(2) a copy of Application for Beneficial Water Use Permit
No. 21615-s541E, submitted by Thomas H. Boone, trustee to
divert 15 cubic feet of water per second up to 1070 acre-feet
of water for irrigation from April 1 to October 1, from the
Boulder River into an existing sump pit in the NW1l/4, NW1l/4

Section 2, T. 5 N., R. 3 W., Jefferson County.

i Said exhibits were marked and entered as Department's

Exhibits Nos. 1 and 2, respectively.

Hearing Examiner, Forrest Tevebaugh, ruled at the beginning
of the hearing.that the total cubic feet of water per second
under conslderation exceeded 15 cubic feet per second, therefore
the Boone Trust must prove by clear and convincing evicence that
the rights of prior appropriators will not be adversely affected,
a requirement in Section 85-2-311 (6), M.C.A. 1979. kTR. 1, page

4.)

The Boone Trust requested that Applications for Change of

( Appropriation Water Right Nos. 19,228-c4lE, and 19,229-c4lE be

24
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withdrawn (Vol. I, pg. 9). The applications were withdrawn and

terminated without objection. The Hearing Examiner ruled. that

TN

since the aggregate of the pending applications was 14.5 cubic
feet of water per second, that Section 85-2-311(6), M.C.A. 1979,
was not applicable; therefore the Boone Trust did not have the
burden of proving the criteria by clear and convincing evidence

(TR. I, pg 10).

The Boone Trust regquested that Application for Beneficial
Water Use Permit No. 14,965-g4lE for water use be amended from
April 1 to October 1, to a period of use from July 1 to October
1. The modificiation for period of proposed use from July 1 to

October 1 was granted.

Paul B. Smith made a Motion to Strike the testimony of Delos
Robbins, concerning the diversion of waste water in the SEl/4,
Section 34, T. S N., R. 3 W., M.P.M., Jefferson County, because
the application filed by Boone Trust stated that the point of
diversion was in the SWl/4, Section 34, T. 5 N., R. 3 W., M.P.M.,
Jefferson County. The motion was taken under advisement. The

motion to strike is deﬁied.

Paul B. Smith made a Motion to Strike the testimony relating
to Elkhorn Creek water and the Boone Trust's proposed uses of
_ Elkhorn Creek water, because the applications did not specify

that the source of any Boone Trust water was from Elkhorn Creek.
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The Motion to Strike was taken under advisement. The Motion to
Strike is denied.

Paul B. Smith had a continuing objection throughout the
hearing to all evidence introduced by the Boone Trust concerning

the proposed uses of water from Elkhorn Creek.

At the conclusion of the Boone Trust case in chief, the Boone
Trust made a motion that the application "be amended to conform
to the proof submitted by the applicant”. (TR. II, pg. 143).
ihe motion was resisted by all Objectors. The moticon was denied

because:

(1) The amendment was vague and uncertain, and the Boone
Trust could not specify precisely which factors should be

amended and how; and

(2) The amendments may have adversely affected other water

right holders whom would not have had adequate notice;

Paul B. Smith made a Moticn to Strike all evidence presented
and introduced by the Boone Trust pertaining to their proposed

uses of Elkhorn Creek water. The Motion to Strike is denied.

Following completion of the Boone trust's case in chief,
William Leaphart, joined by Ronald Waterman, Richard Aldrich and

( Paul B. Smith, made a motion to dismiss the applications for

( 26
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failure to state a claim. The motion was denied. The objectors

droceeded to present their case.

W. T. Boone made a motion that the Hearing Examiner view the
premises of the Boone Trust property prior to making the
decision. The motion was granted. On September 26, 1979, the
Hearing Examiner notified all parties that a viewing of the
premises and inspection of the Boone Trust's diversions and lands
would commence at 10:00 a.m. on October 2, 1979 at the Boone
Trust Ranch, located in SW1l/4 SW1l/4 Section 35, T. 5 N., R. 3 W.,
Jefferson County, Montana. Present during the viewing and |
inspection were: W. T. Boone, Floyd Chef, William Leaphart, Paul
B. Smith, Paul T. Smith, ahd numerous obijectors and ranchers in

the area.

Mr. Larry Brown, hydrologist for the Department of Natural
Resources and Conservation, at the conclusion of the hearing
requested that the evidentiary record remain open so the
Department could obtain and submit the U. S. Geological Survey
Stream Gage Data for the Boulder River for 1979. Mr. Larry Brown
submitted thé U.S. Geological Survey Stream Gage Readings for the
Boulder River for April through November 9, 1979, and copies of
these gage readings were sent to all attorneys of record on
January 3, 1980, élong with copies of the transcription of the

hearing.
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- After two extensions in time were granted to the objectors,
the parties filed Proposed Findings of Fact, Conclusions of Law,
and legal briefs on or before March 20, 1980. Reply briefs were

served on the Hearing Examiner on or before April 25, 1980.

Based upon the Department's file, the applicant's and
objector's testimony presented and exhibits admitted, the Hearing

Examiner hereby makes the following Findings of Fact:

PROPOSED FINDINGS OF FACT

GENERAL

1. The Boulder River criginates near the Continental Divide
and flows generally in a southeasterly direction. (Watershed
Plan and Environmental Impact Statement: Boulder River
Watershed, (hereinafter referred to as Boulder River

Watershed Plan) page E-13).

a. The Boulder River is a mountain snow-pak fed stream.

({Boulder River Watershed Plan, page E-16; C. Bowman;

b. The major tributaries of the Boulder River head in
the mountains to the north and northwest. The principal
tributaries are the Little Boulder River and Elkhorn

Creek. (Boulder River Watershed Plan; page E-15).
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" 2.-.The U. S. Geologic Survey maintains two waterflow gages
(/ on the Boulder, the Boulder gage, prior to the confluence
‘with the Little Boulder River and the Cardwell gauge located
10--15 miles upstream from the town of Cardwell. The U. S.
Soil Conservation Service maintains a waterflow gage on the

Little Boulder River. (C. Bowman, TR. II, page 20).

a. The measurements of mean daily stream flows in

cubic feet of water per second were:

Boulder River Little Boulder Cardwell
1977
May 176.65 37 (162.07)(146)
June 126.2 29.97 72.48
July 41.5 14.14 14.87
1978:
May 648.11 71.6 604 .4
June £639.06 56.69 £20.9
July 192.29 28.42 196.14
1979:
April 127.1 13.9 138.5
May 788.0 76.6 780.1
June 418.9 37.0 327.5
July _ 65.7 'B.4 28.9
August 44 .37 6.8 10.2
Sept. , 30.73 4.1 11.3
Oct. 68.1 9.7 99.2

(C.-Bowmén, TR. Vol. II, pages 19-22; L. Brown Report, page
1; gage data submitted Nowv. 7, 1979). ' _

3. Approximately 7300 acres of croplands in the Boulder
River Watershed are being irrigated. {Boulder River
Watershed Plan, page E-16). Of these 7300 irrigated acres,
3,998 acres of irrigated land are located between the Boone

Trust property and Cold Springs. (G. Smith Report, page 1}.
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a. 2,199 acres are on the benchlands and are irrigated

by gravity and sprinkler. (G. Smith Report, page 1).

b. 1,799 acres are valley bottomlands and sub-irrigated
by the high water table of the Boulder River. (G. Smith

Report, page 1).

Approximately 5851 acres of irrigated cropland are
between the near Boulder gage and the near Cardwell gage, and
3742 acre-feet of water per annum would be required. (L.

Brown Report, page 6).

a. Critical discharge is the amount of water needed to
satisfy prior water rights, naturally occurring
phenomenon and to supplement recharge. (L. Brown

Repeort, page 1).

b. The critical discharge necessary to satisfy prior
appropriations for irrigation on the Boulder River is
approximately 27.7 cubic feet of water per second. (L.

Brown Report, page 6).

¢. Critical discharges at the near Boulder gage will be
less than 25 cubic feet of water per second
approximately 1.53 years out 10 years in July, 5.94

years out 10 years for August, 6.28 years out 10 years
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for September,and 3.47 years out 10 years for October.

(L. Brown Report, page 7).

d. The Hearing Examiner dces not have the authority to
adjudicate the water rights claimed by the parties to
the hearing, and the Hearing Examiner is not attempting
to adjudicate the water rights; but the Objectors claim

to have rights to the following quantities of water:

(1) Emmett McCauley: 150 inches (1887) and 75
inches {1876) (Objector Leaphart Exhibits Nos. 15

and 16);

(2) George Dawson: 300 inches (1889) from the
Boulder River, 200 inches (1881) from Misey Spring,
and 300 inches (1891). (OCbjector Leaphart Exhibits

Nos. 12,13, and 14);

(3) Eve Twohy: 1,000 inches (1888), 3,000 inches
(1897), 2,000 inches (1884, 1l/2 interest),

(Objector Leaphart Exhibits Nos. 9, 10, and 11);

(4) Martin B. John & Thomas Carey: 1500 inches
(1903; 1/2 interest), 300 inches (1920), and 500
inches (1888). (Objector Leaphart Exhibits Nos.

17, 18, and 19);
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(5) Martin B. and John Carey: 400 inches.

(Objector Leaphart Exhibits No. 20); and

{6) Paul T. Smith Ranch, Inc.: 500 miners inches
(1866) from the Boulder River, and groundwater of
250 gallons per minute (1932), 200 miners inches
(1938) 200 miners inches (1890) 100 gallons per
minute {(1897) (Objector Smith Exhibits Nos. 3 and

5).

5. In approximately the NE1/4 SEl1/4 Section 28, Township 5
North, Range 3 West, the North Channel of the Boulder
separates from the main Boulder until it rejoins in
approximately the NE1/4 SW1/4 Section 12, Township 4 North,

Range 3 West. (Applicant's Exhibits Nos. 4, 5 and 6).

a. For the purposes herein, the Boulder River is a
ok
meandering, braided of wedded river. (L. Brown Report,

pages 1 and 4).

b. 'The North Channel, also referred to as the Slough
Ditch, appears to be a channel of the Boulder River.
(L. Brown Report, pages 1 and 4; Boulder River Watershed

Plan, figure 6; Tevebaugh TR. I, page 110).

{l) Representatives of the Boone trust countered

that the North Channel was a ditch, basing their
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testimony on the constructed diversion and the
excavated channel for the first 100 yards. (C.
Bowman, TR. II, page 130; Robbins, TR. I, page

110).

(2) For the purposes herein it is determined that
the North Channel is a natural channel of the
Boulder River, which for the first 100 yards was
excavated, and has been historically used as a
natural conveyance for water rights. (Fadness, TR.

II, pages 163 and 186).

6. The Boulder River is a tributary of the Jefferson River,
and joins the Jefferson River approximately fifteen miles
south of the Boone Trust property. (U. S. Geologic Survey

Quadrangles; Applicants Exhibits Nos. 4, 5, and 6).

a. The Jefferson River and Gallatin Rivers join near
Three Forks, Montana forming the headwaters of the

Missouri River.

b. Representatives of the MPC testified that MPC has
water power storage and generating facilities at various

points along the Misscouri River consisting of:
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(1) a 340,000 acre-feet storage reservoir near the
head of the Missouri River at Hebgen Lake (above

the Canyon Ferry Reservoir);

{(2) a 9,000 kilowatt generating plant on the
Madison River near Ennis, Montana (above the Canyon

Ferry Reservoir);

(3) a 17 megawatt generating plant at Houser Lake

{below Canyon Ferry dam};

(4y a 50 megawatt plant on Holter Lake near Wolf

Creek, Montana (below Canyon Ferry dam};

{5) an 18 megawatt generating plant at Black Eagle

Falls, Montana (below Canyon Ferry Dam);

(6) a 35 megawatt generating plant known as the

Rainbow Plant located below the Black Eagle plant;

{(7) a 58 megawatt generating plant known as the

Cochrane Plant located below the Rainbow Plant;

{8) a 60 megawatt generating plant known as the

Ryan Plant located below the Cochrane plant;
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(9) a 47 megawatt plant known as the Morony Plant
located below the Ryan plant. (Gregg, TR. Vol.

III, pages 126-128; MPC Exhibit No. 12)

c. The Hearing Examiner does not have the authority to
adjudicate the water rights claimed by the MPC and the
Hearing Examiner is not attempting to adjudicate the
water rights, however, the MPC testifed that based upon

the filings of appropriation water rights and the

findings of the Special Master for Montana Power Company

v. Broadwater-Missouri Water Users Ass'n, (supra) that

MPC is entitled to the following water rights:

{1l) Houser Lake:

(a) 4740 cubic feet of water per second based
upon a June 23, 1905 priority date (MPC

Exhibits Nos. 9, 10, 11, & 13);
{2) Holter plant:

(a) 7100 cubic feet of water per second based
upon a priority date of April 30, 1918, (MPC

Exhibits Nos. 6, 7, 8, & 13};

(3) Black Eagle dam, a total of 5040 cubic feet of

! water per second:
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{a) 3,300 cubic feet of water per second

(MPC Exhibit No. 13);

based upon a priofity date of June 1, 1891,

(b) 900 cubic feet of water per second based

upon a priority date of December 31, 1893,

(MPC Exhibit No. 13);

(c) 280 cubic feet of water per second based

upon a priority date of December 31, 1912,

(MPC Exhibt No. 13);

(d)y 560 cubic feet of water per second based

upon a priority date of August 31, 1927 (MPC

Exhibits Nes. 5 & 13)

(4) Rainbow dam; a total

water per second:

(a) 3500 cubic feet
upon a priority date

(MPC Exhibits Nes. 4

(b} 1640 cubic feet
upon a priority date

Exhibit No. 13);
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(%) Ryan dam:

(a) 5900 cubic feet of water per second based
upon a priority date of August 31, 1915 (MEC

Exhibits Nos. 3 & 13);
(6) Morony dam:

(a) 7150 cubic feet of water per second based
upon a priority date of December 10, 1928 (MPC

Exhibits Nos. 2 & 13); and

(7) Cochrane dam (which was constructed after the

Special Masters decision):

(a) 10,000 cubic feet of water per second
filed for on June 16, 1955. (MPC Exhibit

No.1l)

d. Representatives of the MPC testified that when
10,000 cubic feet of water per second is not available
at Cochrane the MPC is adversely affected. (D. Gregq,

TR. III, pages 137, and 138)

(1) The records of the U. S. Geologic Survey at
Morony dam (approximately 5 miles upstream of

/ Cochrane), based on 18 years of record from 1960-
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1977, that on the average water flows exceed 10,000
cubic feet per second (for more than 5 days) from
April 21 until! July 15. {(D. Gregg, TR. Vol. III,

page 143).

(2) There is a period of 85 days in an average
year when water flows in the Missouri exceed MPC's

rights. (D. Gregg, TR. Vel. III, page 143, 145).

(3) Approximately 1/4-1/3 of the flow in the
Missouri River at Great Falls enters the Missouri
River below the Canyon Ferry Dam, and between 2/3-
3/4 of the flow in the Missouri River at Great
Falls enters above the Canyon Ferry Dam.
{Application for Beneficial Water Use Permit No.
4963-s411 by Montana Department of State Lands,

Proposal for Decision, page 18).

e. The hearing examiner does not have the authority to
adjudicate wéter rights and is not attempting to
adjudicate the water rights of the Bﬁreau, however,
representatives of the Bureau claimed that they had a
storage right at Canyon Ferry Dam for 2,050,000 acre-

feet of water. (B. Edwards, TR. Vol III, page 169).

(1) The Bureau claimed a water right for 5,100

cublc per second based upon an Octeber 31, 1898
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priority date; which right was filed and used by
{ the MPC and subsequently purchased in 1949 by the
Bureau. (B. Edwards, TR. Vel. III, page 167;

Bureau Exhibit No. 1).

(2) The MPC did not sell to the Bureau a claimed
water storage right for 23,980 cubic feet per
second at Canyon Ferry. (B. Edwards, TR. Vol. III,

page 167; Bureau Exhibit No. 1)}.

(3) The MPC by contract maintains the right to
refill the 23,980 cts (47,500 acre-feet) of

storage. {Bureau Exhibit No. 1).

{(4) The Bureau claimed a water right of 1,150
cubic feet of water per second with a 1949 priority
date to be used for the hydropower generation (B.

Edwards, TR. Vol. III, page 169).

(5) The Bufeau claimed a water right of 250 cubic
feet of water per second with a 1906 priority date
for the irrigation of approximately 5,200 acres in
the Helena Valley. (B. Edwards, TR. Vol. III, page

169).

{(6) The Bureau claimed a water right of S00 cubic

: feet of water per second with a 1957 priority date
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for the irrigation of approximately 10,4C0 acres in
the Helena Valley. (B. Edwards, TR. Vol. I1I, page

169).

(7) Records of resevoir storage and water inflows
at Canyon Ferry Dam were presented for the years
1966 through 1977. (B. Edwards, TR. Vol. III, page

172; Bureau Exhibit No. 2).

(a) Spills from the Canyon Ferry dam have
varied from 500 cubic feet per second to a
maximum of 11,570 cubic feet per second.

{Bureau Ekhibit No. 5).

(b) The period of spills from Canyon Ferry
are generally from mid-June through mid-July.
The spills are for 30 to 45 days, but some
years the spills may be for 60 days. (B.

Edwards, TR. Vel. III, page 191).

(c) On cross-examination the Bureau's
representative testified that spills from
Canyon Ferry may have instanteous flowé of
1,000 to 3,000 cubic feet of watef per second,
and therefore, the Canyon Ferry Dam may spill

from 89,000 to 267,000 acre-feet of water in a
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Water Rights,

single year. (B. Edwards, TR. Vol. III, page

192)

(d) The normal operation for the Canyon Ferry
resevoir is to fill the reservoir in one
period of the year, the spring, when excess
water is available and release the stored
water throughout the remaining seasons of the
year when only minimum flows are available.

(B. Edwards, TR. Vol. 1II, page 176).

(e) Representatives of the Bureau testified
that if the Bureau is drawing storage water to
meet generation needs when an upstream
appropriator is diverting water, then the

Bureau is adversely affected.

The Hearing Examiner does not have the authority to

adjudicate Water Rights and is not attempting to adjudicate

however, representatives of the Boone Trust

testified and presented exhibits claiming that the Boone

trust has the right to the following water rights:

200 miners inches of water from the Boulder River
for irrigation of the SEl/4 Section 34, Township 5
North, Range 3 West, with a priority date of 1866,

commonly referred to as the McCauley Water Right.
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(Applicants Exhibit No. 7, Robbins, TR. Vel. I, pages

68, 91, 92).

b. 1200 miners inches of water from the Boulder River
for the irrigation of Sections 26 and 35, Township S
North, Range 3 West, with a priority date of 1918,
commonly referred to as the Howard Water Right
{Applicants Exhibit No. 8 and Robbins, TR. Vol. I, page

70); and

¢. 200 miners inches of waste water which is Boulder
River waste water from the Paul T. Smith Ranch which has
been used to irrigate portions of Section 35 below the
upper ditch and 198 acres in the NEl/4 NW1l/4 Section 2,
Township 4 North, Range 3 West, commonly referred to as
the Smith waste water right (Application No. 19,230-

c4lE; and Robbins TR. Vol. I, pages 67, 105, 114).

The Boone Trust representatives propose to operate five
(5) sprinkler irrigation systems on the Boone trust lands
east of the Boulder River, which systems‘are interrelated.
(Robbins, fR. Vol. I., pages 67, 79, 105, and 114; and Riley,

TR. Veol. I, pages 164-166).

a. A 100 horsepower turbine pumps water from the pit
through a 16 inch buried main line to two-125 horsepower

booster pumps located in SEl1/4 SW1/4 of Section 35,
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Township 5 North, Range 3 West. The water would be

pumped into System I, which would sprinkle irrigate the
W1/2 of Section 35, Township 5 North, Range 3 West; and
the SWl/4 andl51/2 NWl/4 of Section 26,Township 5 North,

Range 3 West. (Application Exhibit A).

b. System I would consist of 12 sprinkler lines, ten of
the lines would have 33 heads and two lines would have
40 heads. (Riley, TR. Vol. I, page 164). Each head
would have the capacity to pump 8.07 gallons per minute.
(Riley TR. Vol. I, page 164), therefore the operation of
System I would regquire 3,308.7 gallons of water per

minute (Riley, TR. Vol. I, page 165).

c. After the water is pumped through System I, any
return flow and bypass water would be collected in the
IOWerIditch and transported to System Il to sprinkle
irrigate the E1/2 of Section 35, Township 5 North, Range
3 West and the S1/2 of S1/2 El/2 of Section 26, Township
5 North, Range 3 West and the S1/2 of $S1/2 E1/2 of
Séction 26, Township 5 North, Range 3 West.(Robbins, TR.

Vol. 1, page 70).

d. System II would consist of eight (8) sprinkler
lines, with each line containing 33 heads that pump at a

rate of 8.07 gallons-per-minute per head. Therefore,
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System II requires 2,130 gallons of water per minute for

full operation (Riley, TR. Vol. I, page 165).

e. The operation of System I and Il requires 5,438.7
gallons of water per minute. (Riley, TR. Vol. I, page

165) .

f. Irrigation System III would sprinkle irrigate
approximately 60 acres in the NE1/4 Section 3, Township
4 North, Range 3 West, and the NW1l/4 NW1l/4 Section 2,
Township 4 North, Range 3 West. (Applicants Exhibit No.

9 and ‘Robbins, TR. Vol. I, page 67).

(1) A representative of the Eoone Trust testified
that System III would require 589 gallons of water

per minute. (Robbins, TR. Vol. I, page 166).

(2) A representative of the Boone Trust testified
that the water used for irrigating System III lands
would be from the North Channel, the Howard and
McCauley rights. {(Rokbins, TR. Vel. I, pages 68,

113 and 61).

g. Irrigation System IV would sprinkle irrigate
approximately 135 acres in the SEl1/4, Section 34,
Township 5 North, Range 3 West. (Applicants Exhibit No.

9}).
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(1) A representative of the Boone Trust testified

that System IV would require 1,065 gallons of water

E—

per minute. (Robbins, TR. Vol. I, page!'l66).

(2) A representative of the Boone Trust testified
that the water used for irrigation of System IV
lands would be the McCauley water right. (Robbins,

TR. Vol. I, page 62-63).

h. Irrigation System V would sprinkle irrigate
approximately 198 acres in the NE1/4 and NE1/4 NW1l/4,
Section 2, Township 4 North, Range 3 West. (Applicants

Exhibit No. 9).

{ (1) A representative of the Boone Trust testified
that System V would require 1,331 gallons of water

per minute. (Robbins, TR. Vol. I,page 166).

{(2) A representative of the Boone Trust testified
that the water used for irrigation of System V
lands would be the McCauley water right. (Robbins,

TR. Vol. I, page 63).

PROPOSED FINDINGS OF FACT

RE: APPLICATION NO. 14,965-g4lE
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" 9. The Boone Trust proposes to divert the ground water by

means of sump (pit) located in the NW1/4 NW1/4 of Section 2,
Township 4 North, Range 3 West, M.P.M., in Jefferson County,

Montana. (Application)

a. Representatives of the Boone trust testfied that a
sump tpit) was dug in late July or early August of 1977
in the NW1l/4 NW1/4 NW1l/4 of Section 2, Township 4 north,
Range 3 west, M.P.M., in Jefferson County. (Robbins,

TR. Vol. I, page 18).

10. The Boone Trust pit is approximately 100 feet wide by
150 feet long and varies in depth from 16 to 20 feet.
(Riley, TR. Vel. 1, pages 157-158; and Robkins, TR. Vol, I,

page 79).

(a) Representatives of the Bocne Trust testified that
the pit was originally 16 feet deep, and that later the
southern end of the pit was excavated to a depth of
twenty (20) feet in order to increase the gquantity of

water diverted. (Riley, TR. Vol. I, page 158)

(b) Représentatives of the Boone trust testified that
the pit was pumped from August 31, 1977 through
September 8, 1977 so the pit could be excavated.

(Riley, TR. Veol. I, page 157).
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" 11. The Boone Trust pit was dug in soils which consisted of
{ a mixture of sand, gravel and possibly some clay; sand and

( gravel have a high permeability rate.

a. Soils investigations conducted by the Department
found that the pit was dug at the junction of alluvial
soils comprised of sand, gravel, silt and clay deposits.

(Patton, Report, page 1).

b. An agricultural engineer testifying on behalf of the
Boone Trust stated that the soil materials of the pit
were sand and gravel. (C. Bowman, TR. Vol. II, page

131)

c. A representative testifying for the Boone Trust

stated that the soils of the pit were fine sand and
gravel on the side near the North Channel and gravel and

clay on the east side. (Riley, TR. I, page 196)

d. The agricultural engineer testifying on behalf of
the Boone trust stated that sand and gravel has a very
rapid rate of permeability. ' (C. Bowman, TR. Vol. II,

page 137).

12. A strip of soil approximately 20 feet wide, or less,
composed of sand, gravel and possibly some silt and clay,

separates the Boone Trust pit from the North Channel of the
(k a7 ;
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Boulder River. The bottom of the Boone Trust pit is
estimated to be at a lower elevation than the bottom of the

North Channel of the Boulder River.

a. On direct examination, a representataive of the
Boone Trust testified that the strip of soil between the
pit and the North Channel was thirty (30} feet wide.
{Riley, TR. II, page 186}. However, on cross
examination the representative of the Boone trust stated
that the strip of soil between the pit and the North
Channel may be less than twenty (20) feet wide. (Riley,

TR. Vol. I, page 189).

b. A representative of the Department reported that
there was less than twenty feet of sediment separating
the pit fromt he North Channel. (L. Brown, Report, page

6).

C¢.  On cross examination, a representative ¢f the Boone
trust testified that the bottom of the pit was lower in
elevation than the bottom of the Nofth Channel. {Riley,

TR. page 190).

d. A report prepared by the Department stated that the
bottom of the pit was ten (10) feet lower than the
saturated mound of the North Channel. (L. Brown,

Report, page 6.)
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13. The Boone Trust pit as presently designed and excavated
can produce a maximum of approximately 2000 to 2300 gallons
of water per minute, approximately 4.45 to 5.13 cubic feet of

water per second, on a sustained basis.

a. The Boone Trust has requested approval to
appropriate 12 cubic feet of grdund water per second, up
to a maximum of 1,839.6 acre-feet of from July 1 through
October 1, inclusive of each fear. (Application as

amended; Tr. Vol. I, page 10).

b. Representatives of the Boone Trust, Mr. Bowman apd
Mr. Riley, testified that the pit had the capacity té
produce 2300 gallons per minute from July 1 through
October 1, inclusive. (Bowman, TR. II, page 36; Riley,

TR. Vol. I page 168).

c. A representative of the Department, Mr. Patten,
testified that based on observations and pumping
information, there were indications‘that the pit could
pump on a sustained basis no more than 2,000 gallons per
minute, or approximately 4.45 cubic feet of water per

second. (Patton, Report, page 1)

d. A representative of the Department reported that the
holding capacity of the pit was 2.2 acre-feet of water.

(L. Brown, Report page 5).
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e. Representatives of the Boone Trust requested that
permission be granted to increase the size of the pit -
to dig the entire pit to a depth of twenty (20) feet -~
so the pit could produce an estimated 2600 gallons of
water per minute, approximately 5.7 cubic feet of water
per second. (Riley, TR. Vol. I, page 168; Bowman, TR.

Vol. II, page 142).

f. Since the capacity of the pit is 2300 galleons of
water per minute, in order to operaté System I and II
the volume of water in the pit must be depleted.
{Riley, TR. Vol. I, page 177). The representative of
the Boone Trust testified that in order to fully operate
the system in 1978, water had to be introduced into the
pit from the North Channel (Riley, TR. Vol. I, page
178), however, 1t is unknown what quantity of water was
drawn from the North Channel during guch operations
(Riley, TR. Vol. I, page 180). Representative of the
Boone Trust testified that the system as designed and

constructed couldn't be operated from the pit alcne on

the experience to date (Riley, TR.'I, page 180C).

g. Mr. Bowman testified on behalf of the Boone Trust
that the proposed means of diversion was adegquate and
that the flow cof water into the sump may increase
slightly with continued use. {Bowman, TR. 11, page 44;

42}).

50

CAQE # /9230 Caom



h. Mr. Riley testified that since the 100 horsepower
pump could only pump 3,600 gallons per minute, or
approximately 8 cubic feet of water per second, that a
second pump would be required to attain the amount of
water needed for the operation (Riley, TR. Vol. I, page

194).

14. The lands to be irrigated by the Boone Trust with waters
from the pit are approximately 838 acres in Section 26 and

35, T. 5 N.; R. 3 W.; M.P.M., Jefferson County, Montana.

a. The Boone Trust applied for the water to be
beneficially used by sprinkle irrigating 866 acres.
(Application).. A representative of the Boone trust
testified that the acreage to be irrigated had been
miscalculated and was 838 acres rather than 866.
(Robbins, TR. I, page 75). A representative of the
Department testified that according to his calculations
the acreage to be irrigated was 838 acres. (G. Smith,

TR. Vol. I, pages 74-75).

b. The Boone Trust applied to sprinkle irrigate 160
acres in the NE1/4, 160 acres in the NWl/4, and 140
acres in the SE1/4, all located in Section 35, Township
5 North, Range 3 West; and also to sprinkle irrigate 54

acres in the NWl/4, 160 acres in the SWl/4 and 32 acres
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in the SE}l1/4, all located in Section 26,Township 5

North, Range 3 West.

¢. The Boone Trust proposes to sprinkle irrigate all
lands identified in Sections 26 and 35, except those
lands which are beyond the present fence lines.

{(Robbins, TR. Vol. I, page 75).

The Hearing Examiner does not have the authority to

adjudicate the water rights of the parties. The Boone Trust

testified that specified water rights would be used on

particular tracts of land, and none of the findings herein

authorize, directly or implledly, the right of the Boone

Trust to change the places of use of other water rights, or

to extend the use of other water rights to additional or new

lands.

a. A representative of the Boone Trust testified that
prior to July 1, Systems I and II would be irrigated
with waters of the Howard water right. (Robbins, TR.

Vol. I, pages 69 and 80).

b. A representative of the Boone Trust testified that
after July 1 and until Octcber 1, the Systems I and II
would be irrigated with water from the pit and the Smith

waste water right. {Robbins, TR. Vol. I, page 70}.
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'16.. The lands in Sections 26 and 35, field H, which are
proposed to be sprinkle irrigated by the Boone trust are
composed of Richlie-Sandy loam soil and f;om the soil type
the approximate amount of water required for successeful

irrigation can be estimated. (G. Smith Report, Figure 3).

a. A soil scientist for the Department reported that
Richlie-Sandy loam soils required five (5) inches of
water for irrigation. If five (5) inches of water were
applied to the lands on Systems I and II, it would
require 5,391.7 gallons of wate} per minute or 12 cubic
feet of water per second. (G. Smith R., page 8; G.

Smith, TR. I1I, page 211).

b. Mr. Bowman testified for the Boone Trust that for
876 acres you need 24 acre-feet of water per day to
irrigate the land (Bowman, TR. II, page 117), which is
approximately 1 cubic foot of water, (Bowman, TR. II,
page 118). Mr. Bowman testified that in July there
would be a need for 20 acre-feet per day, or 74l acre-
feet for the month of July. (Bowmah, TR. I1, page 138).
To irfigate in August would require 566 acre-feet of
water. (Bowman, TR. Vol. II, page 136). During
September, Systems I and II would require eleven (11)
acre-feet of water per day, or a total of 329 acre-feet
of water for the month. {Bowman, TR. II, page 136). In

{ October 7.3 acre-feet of water would be needed for each
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of fifteen (15) days or a total of 110 acre-feet.

{Bowman, TR. Vol. II, page 137).

Mr. Bowman testified that the total quantity of water
needed to irrigate Systems I and II was 1,746 acre-feet,

(Bowman, TR. Vol. II, page 141).

c. Mr. Bowman testified that in order to deliver 741
acre feet of water in July for sprinkle irrigation by
Systems 1 and II, the system must deliver 23.9 acre-feet
of water per day or approximately 12 cubic feet of water
per second. Mr. Bowman testified that the capacity of
the pit is 5 cubic feet of water per second. {Bowman,

“TR. Vol. II, page 141-142}.

17. The Boone Trust requested to divert groundwater from the
pit, however, the water to be diverted includes waters which

are surface water and part of the source of supply.

a. Mr. Patton testified that the Boulder River
receives recharge from sources in the northwest.

{Patton, TR. Vol. III, page 199).

(1) During spring runcoff the Boulder River is an
influent stream: the surplus river waters recharge
the surrounding aguifers. (Grimstead, TR. Vol.

111, page 39).

i
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(2) Later in the summer when the snowmelt is
diminished, the groundwater stored in the aquifers
adjacent to and underneath the Boulder River flows
into the stream and is the major source of

riverflow. (Grimstead, TR. Vol. II, page 39).

(3) Mr. Bowman testified that the pit diverts
water from an agquifer that may extend to the

northern highlands. {Bowman, TR. II, page 34).

(4) On cross-examination Mr. Grimstead testified
that it was poséible that a portion of the water in
the aquifer was from Dry Creek, but all the water
in the aquifer diverted by the pit would not be
from Dry Creek. (Grimstead, TR. Vol. III, pages

63,65).

(5) It was reported that possibly there was a
constriction in the alluvial fill of the Boulder
Valley in the vicinity of Sections 1, 11, 12 and 13
of Townéhip 4 North; Range 3 West, which would
-cause a shallow groundwater table above the

constriction. (Patton, TR., page 2).

b. Representatives of the Boone trust testified on
their observations of the water flowing into the pit

during pumping.
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(1) Mr. Chef testified that during pumping of
the pit a stream of water entered the pit from the
east side and some water bubbled up from the

bottom. {Chef., TR. Vol. I, pages 136, 137).

(2) Mr. Chef testified that only a small portion
of the water flowing into the pit was from the
North Channel side of the pit. (Chef, TR. Vol. I,

pages 148, 149},

(3) Representatives of the Boone trust cbserved

that the majority of the water flowing into the pit
was from the north and northeast {(Chef, TR. Vol. I,
page 149; Riley, TR. I, page 159}, although waters
seeped into the pit from all sides. (Riley, TR. I,

page 159).

c¢. Representatives of the Boone Trust testified that
the pit was pumped from August 31 - September 8, 1978,
so the operators could dig in the pit. (Riley, TR. Vol.

I, page 157).

(1) Mr. Riley testified that during the period of
initial pumping, Augqust 31 - September 8, 1978, the
North Channel was almost completely dry and the
water level in the Boulder River was very low.

(Riley, TR. Vol. I, page 158).
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Later Mr. Riley testified that the temperatures
were taken on the second trip to the pit when the
North Channel was completely dry. (Riley, TR. Vol.

I, page 176).

(2) Mr. Riley testified that he took temperature
readings of the waters in the North Channel,
Boulder River and pit between August 31 - September

8, 1978. (Riley, TR. Vol. I, page 16l).

(3) Mr. Riley testified that the temperature in
the pit, taken during pumping, was 49 degrees
farenheit; the North Channel was 68 degrees
farenheit and the main Boulder River, which
temperature was taken two to three hours later, was
63 degrees farenheit. (Riley, TR. Vol. I, pages

161-163).

d.. Five (5) observation wells were dug by the Boone
Trust to monitor the movement of water in the pit and

Boulder aguifer. (Patton Report, figure 1).

(1) No observation wells were drilled between the
pit and North Channel or Boulder River to monitor
fluctuétions in the groundwater and subsurface
flows of the streams. (Patton, Report, figure 1,

and C. Bowman, TR. Vol. II, page 90).
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{2) During June, 1978, the Boone Trust pumped from
the pit at a rate of 1850 gallons of water per
minute. The water level contours indicated a‘
northwest to southeast gradient flow. The effects
of pumping were monitored during pumping in June
and after pumping ceacsed in August. (Patton Report

page 3).

(3) Observation well No. 1 was drilled 192 feet
north of the pit. It was drilled to a depth of 36
feet deep. During the drilling there was a layer
of top soil O to 5 feet deep, gravel from 5 to 20
feet deep, and gravel and clay mix at 20 to 36 feet
deep. In June the water level in observation well
No. 1 dropped by 3.13 feet. In August the water
level was minus .75 feet. {Patton Report, figures

3, 4A and 4B).

{(4) Observation well No. 2 was drilled 368 feet
north of the pit. It was drilled to a depth of 38
feet deep, and encountered top soil from O to 5
feet, gravel and boulders from 5 to 10 feet, gravel
from 10 to 20 feet and grayel and clay from 20 to
38 feet. During the June pumping the water level
in the well decreased by .08 feét, and in August
the depth of the well was plus .12 feet. (Patton

Report, figures 3, 4A and 4B).
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(5) Observation well No. 3 was drilled 420 feet
north of the pit. The well as drilled to a depth
of 44 feet deep, and encountered gravel from 0O to
10 feet, clay from 10 to 20 feet, and clay and
gravel from the 20 to 30 foot depth. During the
June pumping the level of water in the well dropped
-.01 feet, and during August the level of water in
the well was +.47 feet. (Patton Report, figures 3,

47, and 4B).

(6) Observation well No. 4 was drilled 234 feet
northwest of the pit. It was drilled to a depth of
35 feet, and encountered gravel from O to 20 feet
and gravel and claf from 20 to 35 feet. During the
June pumping the water table in observation well
No. 4 drcopped by 2.07 feet, and that upon
rechecking in August the level cf the water was -

.52 feet. (Patton Report, figures 3, 4A and 4B).

(7) Observation well No. 5 was drilled 600 feet

north of the sump. It was drilled to a depth of

100 feet deep and encountered top soil from 0 to 1

foot, clay gravel and boulders from 1 to 15 feet,
clay and gravel from 15 to 64 feet, clay and gravel
from 64 to 90, and gravel from 90 to 100 feet. No
records on water levels were presented. (?atton

Report, figures 3, 4A and 4B).
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e. Representatives of the Boone Trust, objectors and
the Deﬁartment agreed that since the North Channel was
located so close to the pit, water pumped into the pit
would include water from the North Channel. (Bowman,

TR. Vol. II, page 130; Grimstead, TR. Vol. III, page 85;

and Brown, Report page 2}.

{1l) The Boone Trust was not able to quantify what
portion (or amount) of water withdrawn by the pit

would be contributed by the North Channel.

(2) During pumping of the pit the water was
discharged into the North Channel, so no
observations were made on the immediate effects of
pumping on the North Channel. (Riley, TR, Vol. I,

page 195).

(a) Mr. Bowman testified that the operation
of the pit would increase riverflows because
excess water from the pit would be discharged

into the North Channel. (Bowman, TR. Vol. II,

page 65).

(3} The groundwater and surface water systems are
interrelated. {Bowman, TR. Vol. II, page 64-65;

Brown, TR. Vol. III, page 229; and Grimstead, TR.

Vol. III, page 52).
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(a) Mr. Brown testified that the groundwéter
helped to maintain a static head pressure of
water surrounding the stream. A saturated
zone surrounds the North Channel which
contributes a large volume of water to the

system. (Brown, TR. Vol. III, page 230).

(b) Mr. Patton reported that because pumping
the pit affected the water levels in
observation well No. 1? the streambed
transmissivity in the North Channel must be
less than the transmissivity in the aquifer.

(Patton, R. page 4).

(1)' Mr. Grimstead testified that even if the
pit were completely communicating with water
in the North Channel, drawdown would be
evidenced in the observation wells during and
after pumping of the pit. (Grimstead, TR.

Vol. III, page 43).

(c) Mr. Patton reported that in order to
calculate the sources of water pumped in the
pit, new observation wells need to be drilled
near the North Channel and a formal pumping
test conducted. (Patton, Report page 4) Mr.

Bowman testified that additicnal observation
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wells needed to be drilled near the North

Channel. (Bowman, TR. Vol. II, page 90).

The quantity of water directly withdrawn from

the North Channel by pumping thé pit depends upon
the soils and the sealing armor in the North

Channel.

(a) Mr. Bowman testified that if the armor in
the North Channel were not disturbed, then the
leakage from the North Channel intoc the pit
would be minimal. (Bowman, TR. Vol. 1I, page

132)

(b) Mr. Brown testified that because of the
coarse gravel and rubble materials that
compése the bed of the North Channel, any
sealing armor in the North.Channel would not
significantly reduce waterflows (leekage) from
the North Channel into the surrounding area.

(Brown, TR. Vol. III, page 231-232).

(¢) Mr. Glenn Smith testified that because of
the rocky material in the North Channel any
sealing armor was minimal and susceptible to
washingrout durinq high water. {(G. Smith, TR.

Vol. II, pages 219-220).
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(d) In 1977 the Boone Trust excavated a

channel between the pit and the North Channel.

(Robbins, TR. I, page 78).

(e) Mr. Bowman testified that within one or
two winters the armor in the North Channel
which had been disturbed by excavation would
re-seal if there were no pumping during the

two year period. (Bowman, TR. II, page 139).

Models were used to calculate the estimated
transmissivity rate, storage co-efficient and cone of

depression for pumping from the pit.-

(l) Mr. Patton reported that the transmissivity
rate for the pit was estimated to be 210,000
gallons per day per foot. The cocefficient of
storage was .10. (Patton, Report page 4) These
calculations were based on the non-interacting
model, assuming the North Channel did not

contribute significant quantities of water.

(Zi Mr. Grimstead testified that if the
interacting model had been used to calculate the
transmissivity rate and storage coefficient, then
each would be reduced 50 percent. (Grimstead, TR.

Vol. III, page 45) The calculations would be
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105,000 gallons per day per foot for the
g/ transmissivity rate and a storage coefficient of

.05.

{(3) Mr. Grimstead testified that he used
calculations of transmissivity and storage
coefficient developed by the interacting model to
develop the cone of depression for pumping 1850
gallons of water per minute. {Grimstead, TR. III,

pages 47-48; Leaphart Exhibit No. 7).

(4) Mr. Grimstead testified that as pumping
continued in the pit the cone of depression would
cause the water table to lower. Given the constant
head boundary of the North Channel, continued
pumping would result in the aquifer contributing
little or no water so that all water in the pit
would be from the North Channel and the saturated
mound of the North Channel. (Mr. Grimstead, TR.

Vol. III, pages 49-50; Leaphart Exhibit No. 8).

g. Stream depletion is caused by either direct
depletions of the stream or interception of groundwater
recharge to the stream. (Patten, R. page 5; Grimstead,

TR. Vol. III, page 53).
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(a) Mr. Patton reported that to calculate the net
effect of pumping from the pit on the Boulder River
system the formula must be minus the leakage from
the North Channel and minus water depleted from the
Boulder River, but plus any water saved from

evapotranspiration. (Patton, Report page ©).

(b) Mr. Patton reported thét pumping from the pit
has a delayed effect on the stream; timing is an
important factor in stream depletion. (Patton, R.
page 6). Pumping later in the irrigation season
may delay the occurence of stream depletion until
winter or spring, depending on the movement in the
aquifer. The stream will be depleted in the
spring, but the stream depletion would be wiped out
if there were substantial spring floods. (Patton,

TR. Vol. III, page 204}.

(c) Mr. Patton reported estimated stream depletion
for the main Boulder based upon varying levels of
water contribution from the North Channel;

(Patton, R. figure five). The stream depletion
estimates indicated that pumping during July will
create more stream depletion in August than in mid

July. (Patton, Report figure five).
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(d) Mr. Grimstead testified that from July through

g’ October the proportion of water drawn into the pit

( from the North Channel, rather than the aguifer
sources, would increase. (Grimstead, TR. Vol. III,
page 76).

h. The Montana Code defines "groundwater" as "any water
beneath the land surface or beneath the bed of a stream,
lake, reservoir or other body of surface water, and

which is not part of that surface water." Section 85-Z-

102 (8), M.C.A., 1979.

(1) Mr. Bowman testified that the water flowing
into the pit was not surface water; because of the
( differential in the temperatures between the pit
| and the river and the pumping tests. {Bowman, TR.
Vol. II, page 34). On cross-examination Mr. Bowman
testified that there probably was an aguifer in the
Boulder valley recharged by the Boulder River

(Bowman, TR. Vol. III, page 130).

(2) Mr. Grimstead testified that the Boone Trust
would withdraw groundwater from the pit, given his
definition of groundwater being "water that at the
point where it is withdrawn 1is withdrawn from the
ground". (Grimstead, TR. Vol. III, page 74). Mr.

, Grimstead testified that the surface water and
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groundwater near the Boulder River were connected.
(‘ Mr. Grimstead testified that for the surface water
! not to be a part of the groundwater there must be a

non-saturated zone between the surface and the

aquifer. (Grimstead, TR. Vol. 111, page 82).

{3) Mr. Patton testified that the surface water
and groundwater are interrelated if there is a
continuous saturation between the pit and the
river, so water withdrawn in the pit is part of the

same system. (Patton, TR. Vol. III, page 199).

PROPOSED FEINDINGS OF FACT

RE: APPLICATION NO. 19,230-c4lE

18. The Smith waste water is collected by a ditch which is
either in the SW1/4 or the SE1/4 of Section 34, Township 5

North, Range 3 West.

a. ' The Boone Trust proposes to change the place of use
for Smith waste water which is collected by a ditch 1in
the SEl1/4 of Sectin 34, Township 5 North, Range 3 West.

(Application)

b. A representative of the Smith Ranch testified that

the waste water was collected in the SW1/4 of Section

H# 17230 e e




34, Township 5 North, Range 3 West. (P T. Smith, TIRE.

(/ Vol. I, page 34).

19. The quantity of Smith waste water diverted by the Boone

Trust is between 10 miners inches and 200 miners inches.

a. The Boone Trust stated that the guantity of water

was 100 miners inches. (Application).

b. A representative of the Boone Trust testified that
in the early spring the waste water occurred in volumes
as high as 200 miners inches. (Evans, TR. Vel. I, page
24). The testimony was that volumes of 200 miners

inches were not available in July, August or September.

(Evans, TR. Vol. I, page 125).

¢. A representative of the Boone Trust testified that
there was 200 to 300 inches of water in the lower ditch,
a collector of waste water. (Chef, TR. Vol. I, page

151).

d. A representative of the Smith Ranch testified that
there seldom is 100 inches of waste water, and estimated
waste water flows were generally ten inches. (P. T.

Smith, TR. Vol. III, page 113).
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e. A representative of the Smith Ranch testified that
the ditch had a capacity of 2.5 to 3.5 cubic feet of
water per second. (Fadness, TR. Vol. II, page 177). He
testified that from 1950 until 1975 there could not have
been 150 to 200 inches of waste water from the Smith

Ranch because the culvert was only 12 inches.

20. The Smith waste water has previously been used to flood
irrigate lands in the SW1/4, Section 34, T. 5 North, R. 3 W.,
Section 35, T. 5 N., R. 3 W., and portions of Sectiocns Z and
3, T. 5 N., R. 3 W or potions of Section 2 and 3, T. 4 N., R.

3 W,

a. The Booné Trust stated that the waste water has
previously been used for flood irrigating 100 acres in
the S1/4, Section 34, Township 5 North,.Range 3 West,
and 60 acres in the S1/2, Section 35, Township 5 North,
Range 3 West, and 230 acres in porticns of Sections 2

and 3, Township 5 North, Range 3 West. (Application).

b. A representative of the Smith ﬁanch testified that
in Section 2, Township 4 North, Range 3 West, four (4)
tracts were flood irrigated from The upper ditch: 45
acres, 24-acres, 13 acres, and 15 acres. The testimony
was that approximately 100 acres in Section 2, Township
4 North, Range 3 West were irrigated from the lower

ditch. (Fadness, TR. Vol. II, pages 167-168)
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c. A representative of the Boone Trust testified that
gf the lands flood irrigated were in the NE1/4 of Section 2
( and NE1/4 of Section 3, and were flood irrigated

partially with water of the Howard Water Right.

(Robbins, TR. Vol. I, pages 88-89).

d. A representative of the Boone Trust testified that
the SE1/4 of Section 34, Township 5 North, Range 3 West
could not be irrigated by waters in the Little Elkhorn

Creek. (Robbins, TR. Vol. I, page 113).

21. The Smith waste water was first used by the predecessors

of the Boone Trust sometime between 1940 and 1951.

( a. The Boone Trust reported that the Smith waste waters

were first put to use in July, 1940. (Application).

b. A representative of the Smith Ranch testified that
the priority date was 1950 or 1951, since it was in 1950
that Smith orally agreed to permit Quinn (Boone trust's
predecessor) to construct the ditch to collect waste

water. (P. T. Smith, TR. Vel. III, page 100).

22. The source of the Smith waste water is either the

Boulder River, Elkhorn Creek or Little Elkhorn Creek.

s
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a. The Application and Public Notice stated that the

source of the Smith waste water was the Boulder River.

b. A Representative of the Boone Trust indicated on the
map the drainage that the waste waters came from as
Little Elkhorn Creek. (Robbins, TR. Vol. I, page 82).

A representative of the Boone Trust testified that the
waste water going from the culvert to the lower ditch
was Elkhorn Creek water. {(Evans, TR. Vol. I, pages 125,

128).

¢. A representative of the Smith Ranch testified that
Elkhorn Creek water was used for scme irrigation on the
ranch. (P. T; Smith, TR. Vol. I, page 30). Mr. Smith
testified that the waste water in the upper ditch was
from the Boulder River, except during spring flooding of
Elkhorn Creek. (P. T. Smith, TR. Vol. III, page 101)}).
Mr. Smith testified that the waste water being diverted
into the lower ditch was from Elkhorn Creek. (Pp. T.

Smith, TR. Vol. III, page 111).

d. Mr. Smith testified that waste water from Section 28
and the N1/2 W1/2 of Sectin 34 was-collécted in the
upper ditch. (P. T. Smith, TR. Vol. III, pages iOO-
101). In 1978 use of the upper ditch was discontinued
since a bypass was installed in the SW1l/4 of Section 34.

(P. T. Smith, TR. Veol. I, page 39, and Robbins, TR. Vol.
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I, page 44). A siphon was constructed on the upper
ditch in the NE1l/4 SW1l/4 of Section 34, at the junction
of the upper ditch and Little Elkhorn Creek, to channel
the waste water to the lower ditch. (Chef, TR. Vol. I,
page 141; Fadness, TR. Vol. II, pages 184-185; and

Evans, TR. Vol. I, page 125).

The Boone Trust proposes to use the Smith waste water to

sprinkle irrigate the W1/2 of Section 26, Township 5 North,
Range 3 West and SEction 35, Township 5 North, Range 3 West.

(Application).

a. The Boone Trust proposes to sprinkle irrigate the
lands, which are in Systems I and Il of the irrigation
plan. Systems I and II have been described in the
Proposed Findings of Fact, General and RE: Application
No. 14,965-g4lE, both of which arerpart of this proposed
order and are incorporated completely into this portion

of the decision.

b. Representatives of the Boone Trust testified that
sprinkler irrigation was 65% to 70% efficient, whereas
flood irrigation was 30% efficient. (Riley, TR. Vol. I,
page 172 and Bowman, TR. Vol. II, page 44). Efficiency
was evaluated by the amount of water that was not

consumed by the plants, but lost to seepage.
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c. Experts testified that there would be a greater
volume of return flow water to the river with flood
irrigation than with sprinkler irrigation. (Riley, TR.
Vol. I, page 171-174; G. Smith, TR. Vol. III, page 213;
and Bowman, TR. Vol. II, page 11C). Representatives of
the Boone Trust testified that downstream water users
woﬁld not have as large quantities of recharge water in
the river with sprinkler irrigation as with flood
irrigation. (Evans, TR. Vol. I, page 125 and Bowman,

TR. Vol. II, pages 109-110).

d. A representative of the Department testified tha;
the lands previously flood irrigated with the Smith
waste water were heavy sandy-locam and gravelly sandy-
loam soils that have poor water retention capacity. The
lands to be sprinkle irrigated in Systems I and II have
high water retention capacity, so less water will be
returned to the watershed. (G. Smith, TR. Veol. III,

page 214).

(e) A representative of the Department reported that

irrigating the benchlands (System I and II) instead of
the river bottomlands would increase the dewatering of
the Boulder River, because return flows, ditch seepage

and subsurface saturation would be decreased. (Brown,

memo 1978).
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‘From the foregoing Proposed Findings of Fact, the following

Proposed Conclusions of Law are made:

PROPOSED CONCLUSICNS OF LAW

Application for Beneficial Water Use Permit No. 14,955-g4lE

1. Section 85-2-102 (8), M.C.A. 1979, provides the statutory
definition for "groundwater". . . means "any water beneath
the surface or beneath the bed of a stream, lake, or
resevoir, or other body of surface water, and which 1is not a

part of that surface water."

2. The hydrologists, geo-hydrologists and agricultural

engineers use the term "groundwater" to describe 'where' the

‘water is removed, and the term does not describe or delineate

whether the waters are interconnected with the surface flows.
Therefore, adherence to technical terminology deces not
provide the distinctions between groundwater and surface
which the legislature adopted in Section 85-2-102 (8), MCA,

1980.

3. Montana has adopted the subflow doctrine for
appropriations of waters which comprise the subsurface flow

or source for a stream, lake, or river.
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a. In Smith v. Duff, 39 Mont. 382, 102, P. 24 984

(1909) the court reversed a portion of the decree
adjudicating swamp water to the plaintiffs. In Smith v.

Duff at 390 (1909) the court stated:

"It must not be forgotten that the subsurface
supply of a stream, whether it comes from tributary
swamps or runs in the sand and gravel constituting
the bed of the stream, is as much a part of the
surface flow and is governed by the same rules.

b. In Woodward v. Perkins, 116 Mont. 46, 147 P. 2d 1016

{1944) the court held that seepége water collected by
drain ditches along a stream was not developed water.

Woodward v. Perkins, at 53 (1944) affirms the subflow

doctrine:

"Seepage water which has its rise along the bed of
a stream and forms a natural accretion thereto
belongs to the stream as a part of its source of
supply. same as feeder springs. An appropriator on
the stream has the right to all such tributary flow
even as against the owner of the land.

¢. In Beaverhead Canal Co. v. Dillon Electric Light &

Power Co., 34 Mont. 135, 140-141, (1906) the court
stated that there was a presumption that seepage waters

form a part of the natural supply of the streamn.

2. Section 85-2-102 (8) regquires that to be classified
groundwater the waters diverted cannot be "a part of the

surface water."
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a. To meet the requirements of this definition the
water must be underneath the soil or waters of the
surface, and not closely interconnected with the surface

waters.

b. The phrase "not a part of that surface water"
excludes from groundwater, waters: which form the
saturated mound of a stream: seepage of the stream,
which collects in the stream banks, subsurface
streamflows underneath or adjacent to the stream
subgradient flows of the river: return—flows that
recharge the saturated mound, storage resevoirs of the
river, or the river and perched aquifers adjacent to the
stream; all of which contribute directly or indirectly
to the flows of the surface waters, or any other
subsurface waters which contribute directly or

indirectly to the surface flows.

(1) Subsurface flows contribute directly to the
stream when the subsurface water joins and becomes

part of the surface water.

(2) Subsurface flows contribute indirectly to the
stream when the subsurface water remains
underground but provides storage, a head of
pressure or gradient so thatlthe surface flows can

be sustained at the historic levels.

\ .
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For groundwater to not be "a part of that surface”
there must exist a non-saturated intervening layer
between the surface water source and the point or

withdrawal of the subsurface waters.

The Montana legislature has not defined "suface water" in

the Montana Water Code.

The Board of Natural Resources and Conservation has
defined "surface water" in the administrative rules;

A.R.M., 36.12.101 (3) (1980):

"surface water" means all water of the state at the
surface, including but not limited to any river,
stream, creek, coulee, undeveloped spring, lake and
other natural surface source of water and
diversions .thereof and the impoundment of flood,
seepage, and waste waters in a resevoir."

(1) Subsurface waters which contribute directly or

indirectly teo the surface flows are a part of the

natural source of surface water.

(2) The Board's definition of surface is not
exclusive, and therefore does not exclude
subsurface waters which are part of the surface

water.

The waters to be diverted by the Boone Trust's proposed

pit are interrelated to the waters and flows of the North
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‘Channel and the Boulder River; and therefore, the waters to

be diverted include an unknown gquantity of surface water.

a. The waters to be diverted by the Boone Trust from
the pit are contributed from the saturated mound of the
North Channel of the Boulder River; the Boulder River
waters which are retained in storage in the river banks,
and the aquifers surrounding the rivers which contribute
during the low flows in the August and September,
seepage waters from the North Channel of the Boulder
River: subsurface waters which recharge the North
VChannel and the Boulder, and their river banks,
underground storage, and saturated mounds; and waters
from a shallow water table located adjacent to the

{ stream.

b. Neither the Boone Trust nor the Objectors were able
to specify what proportion of the waters diverted in the

pit would be from each of these scurces.

7. Section 85-2-311, M.C.A., 1979, specifies the criteria
that must be met for the Department to issue a permit to

appropriate water.

a. Application No. 14,965-g4lE is for a beneficial

water use permit to appropriate 12 cubic feet of water

it

per second, and Application No. 19,230«c4lE is for an
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authorization to change 2.5 cubic feet of water per

second.

b. The Boone Trust was not required to meet Section 85-
2~311 (6), which requires: "an applicant for an
appropriation cof 10,000 acre-feet a year or more or 15

cubic feet per second or more proves by clear and

convincing evidence that the rights of a prior

appropriator will not be adversely affected." (Emphasis

added) .

8. The Boone Trust, as the Applicant for a new appropriation

of water from the Boulder River system did have to present

sufficient evidence to prove each of the criterialin Section
{ 85-2-311 (1)-(5), M.C.A. (1979) by a preponderance of the

evidence.

a. In Smith v. Duff, supra, the court ruled that the

new appropriators had not met the burden of proof to
establish a right to use.water. The proof submitted
must assure that in taking the alleged new supply of
water; the gquantity of the principle stream will not be

diminished.

b. The burden of ﬁroof is on a claimant of developed

water, Woodward v. Perkins, ilﬁ Mont. 46, 51-52, 173 P.

2d 1016 (1944):

{
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To show that such water right has been acquired, a
number of facts must be proved. They must be
established by satisfactory evidence and the burden
of proof is on the c¢laimant. {Beaverhead Canal Co.
v. Dillon Electric Light & Power Co., 34 Mont. 135,
85 P. 880; oSmith v. Duff, 39 Mont. 382, 102 P. 193
Am St. Rept. 587; Spaulding v. Stone, 46 Mont. 483,
129 p. 327). .

c. The Court in Perkins v. Kramer, 148 Mont. 355, 363,

423 P. 2d 587 (1966), indicated that the Applicant for
subsurface water must present scientific and technical

data on the subsurface waters:

"The burden of proof to show the use of natural
subterranean watercourses as conduits on a
developed resevoir system must be a substantial
one. There should be some recourse to modern
hydrological techniques and not mere cenjecture
based on inclusive data and ordinary observation."

d. Recently, the district court held that the
Department erred in issuing a permit for a new
appropriation when the Applicant had not submitted

sufficient proof of the criteria of Section 85-2-311,

M.C.A., 1980, Jack Hirshy Livestock, Inc. Vv.

Schonenberger (Sth Dist., Mont. 1979, No. 9163). In

Jack Hirshy Livestock, supra, the court stated:

"Schonenberger failed to prove by the preponderance
of the evidence that the evidence satisfied the
criteria of Section 89-885, R.C.M., 1947."

e. Therefore, the Boone Trust had the burden to prove
by a preponderance of the evidence that each of the
criteria of Section 85-2-311 (1)=(5) were satisfied.
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" 9. Section 85-2-311 (1) requires in part that the Department
shall issue a permit if:

"(1) there are unappropriated waters in’' the source of
supply: (a) at times when the water can be put to the
use proposed by the applicant; (b) in the amount the
applicant seeks to appropriate; and (c¢) throughout the
period during which the applicant seeks to appropriate,
the amount requested is available."

a. It appears that the subsurface waters the Boone
trust seeks to appropriate are interrelated and
contribute to the surface waters of the Boulder River
and the North Channel of the Boulder River; this river
system must be considered part of the source of supply.

10. The Boone Trust failed to prove by a preponderance of
the evidence that water was available from July 1 through
October 1 in the Boulder River system. The weight of
evidence indicates that water shortages occur on the Boulder
River with relative frequency during the months of July,
August, September and October.

a. It appears that the rancher objectors have claims
for water rights from the Boulder River system, and for
the purposes herein only, it is determined that said
objectors have appropriations of water prior in time to
the Boone trust's proposed appropriation the following
maximumgquantities:

Emmett McCauley, 225 inches;
George Dawson, 800 inches;
Eve Twohy, 4000 inches plus 1/2 interest in 200 inches;

Martin B, John and Thomas Carey, 800 inches plus 1/2
interest in 1500 inches; and

Paul T. Smith Ranch, Inc., 500 inches plus groundwater
diversions of 350 gallons per minute and 400 miners
inches.

I
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b. The critical discharge level for irrigators with
existing water rights on the Boulder River appears, for
purposes herein only, to be 27.7 cubic feet of water per
second, which will be exceeded in July for 1.53/10.0
years, August for 5.94/10.0 years, September 6.28/10.0C
years and October 3.47/10.0 years. Whenever the
critical discharge level for the Boulder River 1is
exceeded, there are not any waters in the Boulder River
system available for appropriation.

c. The MPC's evidence as to prior water rights in the
Missouri River downstream of Canyon Ferry, as based upon
the Findings of the Special Master in Montana Power
Company v. Broadwater-Missouri Water Users Ass'n; supra,
are not binding as judicial precedent in this matter,
since said case was dismissed on appeal for lack of
jurisdiction and therefore the District Court opinion is
a judicial nullity. The proper weight to be accorded
the Findings of the Special Master is that of expert
testimony.

(1) For the purposes herein only, it is determined
that M.P.C. has valid water rights claims, subject
to the specified limitations, in the Missouri which
are prior in time to the proposed appropriation by
the Boone trust of the following maximum
quantities:

4740 cubic feet of water per second at Houser Lake,
2100 cubic feet of water per second at Holter Dam,

5040 cubic feet of water per second at Black Eagle
Dam,

5140 cubic feet of water per second at Rainbow Dam,
5900 cubic feet of water per second at Ryan Dam,

7150 cubic feet of water per second at Morony Dam,
and

Approximately 10,000 cubic feet of water per seocnd
at Cochrane Dam.

B2



(2) M.P.C. is adversely affected, and hence no
water in the Missouri is available for
appropriation when less than 10,000 cubic feet of
water per second is not available at Cochrane (as
calculated from measurements at Morony Dam).
Except, for the purposes herein only, it is
determined that M.P.C. is only entitled to 10,000
cubic feet of water par second at Cochrane when the
10,000 cubic feet can be benefically used at the
Cochrane Plane; therefore, during given times the
M.P.C. may not be adversely affected even though
some amount of water slightly less than 10,000
cublic feet per second is available at Cochrane.
Except, for the purposes herein only, it is
determined that M.P.C.'s right to use water from
the Missouri River is adversely affected when the
water is not available to M.P.C. in the quantities,
including annual and seasonal variations, for the
periods of time that the water has been
historically used by the M.P.C. for the usual
operation of the M.P.C.'s hydroelectric power

generating plants; and this does not limit or

infringe on any rights of the M.P.C. to store

™ A ™ Ul

excess or flood waters up to the maximum capacity

when such are available.
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For the purposes herein only, 1t appears that the

Bureau has valid water right claims subject to the
specified limitations, prior to the Boone Trust's
proposed diversion, at the Canyon Ferry Resevoir for a
maximum of 7,000 cubic feet of water per second being;
6250 cubic feet per second for generation of electricity
and 750 cubic feet per second for irrigation; and to
store a maximum of 2,050,000 acre-feet of water in

Canyon Ferry.

(1} The Bureau contends to be adversely affected
if the Bureau must draw storage waters to meet
power generation needs when an upstream junior
appropriator is diverting water, and this 1is so
only if the Bureau is not able to obtain the
quantities of water given the annual and seasonal
variations, for the periods cf time that the water
has been historically used by the Bureau for the
usual operation of the Canyon Ferry Resevoir; and,
this does limit or infringe on any rights of the
Bureau to store excess or flood waters up to the

maximum storage capacity when said waters are

available.

(2) Water is available for appropriation from the
Missouri River System upstream of Canyon Ferry

without adversely affecting the prior rights of the
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Bureau when the Bureau spills water from the Canyon

Ferry Resevoir. The Bureau spills water, and hence

ok e

for the purposes herein only, water is generally
available for appropriation by upstream junior
appropriators, in a normal year from mid-June

through mid-July.

11. There is no unappropriated water in the source of supply
when the above-described rights of the Objector ranchers are
unsatisfied, or when the above-described rights of the Bureau

and M.P.C. are unsatisfied.

12. There is possibly unappropriated water available in the
source of supply when the above-described rights of the MPC
and the above-described rights of the Bureau are satisfied,
‘usually from spring to mid-July; and sporadically for a few
days throughout the year when the critical discharge of the
Boulder River is sufficient to meet the requirements of
appropriators, usually from eafly spring floods until mid
July. The Boone Trust's applicafion seeks to divert water

from July 1 through October 1.
13. Section 85-2-311 (2) requires in part that the

Department shall issue a permit if the reguirements of

Section 85-2-311 (2) are met:

CADPEH /9230



"the rights of a prior appropriator will not be

adversely affected."

147 When the surface water sources are interconnected to
waters to be diverted from the ground, a determination of
adverse effect on the rights of prior appropriators must
assess the impact on all prior water diverted from the source
of supply, irregardless of whether the point of diversion is

above or below the surface of the soil.

15. The Boone Trust's appropriation of subsurface waters
which are directly and indirectly related to fhe surface

waters results in depletion or diminution of the surface

flows, however, the depletion of surface water may not be
evident until fifteen to sixty days after the actual

diversion of water.

16. Permits issued by the Department contain the following

condition:

The Provisional Permit is granted subject to all prlor
water rights in the source of supply.

In order for this condition to be effective and
enforced, the source of supply must be determined.
Because the boundaries and interrelationships of the
Boone water and source of supply are unknown, this

condition would not be effective.
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" 17. The Boone Trust proposes that a condition be included

requiring the Boone Trust toc cease appropriating aﬁd
diverting water from the pit when notified by senior
appropriators that the senior appropriators were unable to
satisfy their prior right. This condition would not
effectively protect prior appropriators because of the time
delay between the diversion from the:pit and apparent affect

on surface flows.

18. The Boone Trust failed to show by a preponderance of the
evidence that the appropriation of water by the pit would not

adversely affect prior appropriators.

19. Section 85-2-311 (3), MCA, 1979, requires in part that
the Department shall issue a permit if "the proposed means of

diversion are adegquate."

20. The Boone Trust failed to prove that-the proposed means

of diversion were adequate.

a. The Boone Trust requested a perﬁit to appropriate 12
cubic.feet of water per second (approximately 5385.6
gallons of water per minute) up to 183%9.6 acre-feet per
year. The pit which is approximately 100 feet wide by
150 feet long and from 16 feet to 20 feet deep has
produced approximately 2000 to 2300 gallons of water per

minute, or an estimated 4.5 cubic feet of water per
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second. At the hearing, the Boone Trust requested
permission to increase the size of the pit. Boone
Trust's irrigation Systems I and II require §,438.7
gallons of water per minute; the pit as proposed and
designed is an inadequate means to divert the guantities
of water the Boone Trust requires for Systems I and II.
The 100 horsepcwer pump at the pit is capable of pumping
8 cubic feet of water per second, either an_additional
pump or pump with increased capacity is required to pump

12 cubic feet of water per second.

b. In 1978 in order to fully operate the pit for
irrigating Systems I and II, the Boone Trust introduced
an unknown quantity of water from the North Channel into

the pit.

21. Section 85-2-311 (4), MCA, 1979, requires in part that
the Department shall issue a permit if "the proposed use of

water is a beneficial use.

22 . The Boone Trust's proposed use of water, to sprinkle

irrigate lands for crop production, is a beneficial use.

23. Section 85-2-311 (5) requires in part that the
Department shall issue a permit if "the proposed use will not

interfere unreasonably with other planned uses or
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developments for which a permit has been issued or for which

water has been reserved."

24, There was no evidence that the Boone Trust's proposed
use of water would unreasonably interfere with other planned
uses which have either a water use permit or a reservation of
water. The only planned development that evidence was
presented on was the North Boulder Drainage District and U.
S. Soil and Conservation Service plans for a 15,000 acre-feet
resevoir on the Little Boulder River, which project has not
yet received either a water use permit or a water

reservation.

25. Boone Trust contends in their brief that Department has
failed to fully meet it's responsibilities according to the
Article IX, Section 3 (1) of the Montana Constitution and
Section 85-2-101, M.C.A., 1979, especially as the policy was

stated in McTaggart v. The Montana Power Co. , 36 st. Rep.

2079 (1979). Article IX, Section 3 (1) of the Montana

Constitution requires that:

"All existing rights to the use of any waters for any
useful or beneficial purpose are hereby recognized and

confirmed." The eminent domain proceeding of McTaggart
v. The Meontana Power Co., supra, reaffirmed the policies

of the Montana Constitution and The Montana Code and
held that irrigation is a public use.

26. Section 85-2-101, M.C.A., 1979, imposes dual

responsibilites on the Department which must be balanced. As
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-the Boone trust noted the Department has a responsibility to
encourage and promote the development of the state's water

resources.

"It is the policy of this state and a purpose of this
chapter to encourage the wise use of the state's water
resources by making them available for appropriation
consistent with this chapter . . ." Section 85-2-101
(3), M.C.A., 1979.

It is also the Department's responsibility to ensure that
existing water rights are recognized and protected when new
water developments are proposed. Article IX, Section 3 (1)
Montana Consitution; and Section 85-2-101 (4), M.C.A., 1979.
Limitations on the development of the waters resources are
contained in part, Section 85-2-301 et seq, M.C.A., 1979,
including the criteria for issuance of a permit specified in
Section 85-2-311, M.C.A., 1979.

27. The Department aided the Boone trust thoughout the
process and introduced factual factual findings into the
record. The Department's technical staff upheld the
legislative mandate to encourage the wise utilization of the
state's water resources.

28. Section 36-2.14J (6)-s1430, A.R.M., 1980 provides that
the Department may, in its discretion, issue an interim
permit authorizing an Applicant to begin appropriating water
immediately, pending the final approval or denial of a
regular permit. The Department's discretion for issuing
interim permits is limited, Section 36-2.14J(6)-s1430(5)(a)
provides:

"The Department may not issue an interim permit unless
there is substantial evidence that the criteria for
issuing a regular permit under Section 85-2-311 of the
Act will be met."

29. The Boone Trust's request for an interim permit issued

according to Section 36-2-14J(6)~-s1430, A.R.M., 1980, 1is

denied because at the hearing held there was not substantial
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evidence presented that each of the criteria for issuance of

1.

a permit, Section 85-2-311, MCA, 1979, would be met.

a. The reasons specified previously in Proposed
Conclusions of Law Numbers (1) through (27) conclude
there is not substantial evidence that the criteria of
Section 85-2-311, M.C.A., 1979, are satisfied, and those

conclusions of law are incorporated herein by reference.

b. As stated in Proposed Conclusion of Law Number (17),
which is incorporated herein by reference, a conditon
requiring the Boone trust to cease diverting water when
senior appropriatﬁrs' rights are unsatisfied is
insufficient protection for senior appropriators until
the sources of waters diverted by the pit is known and
the interrelation of pit water to surface water is

determined.

PROPOSED CONCLUSIONS OF LAW

RE: APPLICATION NO. 19,230-c4lE

The application and public notice specified the source of

water as waste waters from the Boulder River, but the

testimony at the hearing was that the source of water is

waste water from Elkhorn or Little Elkhorn Creek. The

application and public notice did not specify the correct

£
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-source of the water and, therefore water users that may be

affected - especially Elkhorn water users - Wwere not notified

of the action.

2. The application specified +¥at the waste water had been
used in Sections 2 and 3, Township 5 North, Range 3 West, but
the testimony at the hearing was that the water was used in

Sections 2 and 3, Township 4 North, Range 3 West.

3. The date of appropriation of the Smith waste water right
was disputed; the conclusion is that use of the waste water

commenced sometime between 1940 and 1951.

4. The change of use cannot adversely affect the rights of
other persons. Section 85-2-402, M.C.A. (1979). The rights
of other appropriators are adversely affected if the
Applicant by c¢hanging the use increases the volume of water
consumed, and, hence decreases the volume of return flows and

recharge water to the source of supply. Featherman v.

Hennessey, 43 Mont. 310, 115 P. 983 (1911); Creek v. Bozeman

Water Works, 15 Mont. 121, 38 P. 459 (1894); and Gassert v.

Noyes, 18 Mont. 216, (18986).

a. In Featherman v. Hennessey, 43 Mont. 310, 115 Pac.

983 (1911) the court held that the defendant did not
have the right to change a non-consumptive water right

for power generatioﬁ to irrigation. the additional

g2
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quantity of water consumed by the new water.use was
considered to be a new appropriation by the court,

Featherman v. Hennessey at 317:

"The use of ninety inches for agricultural purposes
was founded to have been initiated on April 1,
1905. This was a change of the original use and
resulted in consumption of the guantity so diverted
to the the new use, and therefore amounted pro
tanto to a new appropriation."

b. The court in Head v. Hale, 38 Mont. 302, 307-308,

100 p; 222 (1902) refused permission for an appropriator
of water for mining uses to change the use to
irrigation, because of the increased consumption of the

water:

"The water used for this purpose (mining) naturally
found its way back into the stream, and was subject
to recapture by the farmers on the stream below and
to be appropriated to agricultural uses. "

€. In Quigley v. McIntosh, 110 Mont. 495, 103 P. 24

1067 (1940), the appropriator sought to change his use
from the irrigation of bottomlands to irrigating an

increased number of acres, some of which were in another

drainage. The court, Quigley v. McIntosh, at 510 {1940)

denied the change:

"As stated above, while 275 inches of water may be
necessary for irrigation upon certain premises,
such appropriation means one thing when 250 acres
are irrigated, and guite another when 363 acres are
irrigated; and one using a certain number of inches

&
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but an insignificant amount of water to irrigate a
garden patch cannot as against intervening
appropriators expand his use of it to irrigate a
complete ranch."

The principle of Quigley v. McIntosh, supra, was upheld in

McIntosh v. Graveley, 159 Mont. 72, 495 p. 2d 186 (1972).

S. An appropriator is entitled to a change of use if the new
use will not consume a greater amount of water than was

previously consumed by the old use.

a. Changes of use, including changes from flood
irrigating a specified number of acres to sprinkler
irrigating an increased number of acres, may be
permitted if it is determined that the return flows
previously existing will continue in the same guantity,
quality, and at the same times as was historically

evidenced by the previous use.

6. The change of use proposed by the Boone Trust, to change
from previusly irr;gating between 97 and 340 acres to
irrigatiﬁq 838 acres, to change from flood irrigation
bottomlands along the river to sprinkler irrigation of
benchlands located away from the river, and to change from
flood irrigating lowlands which soils have poor water
retention capacities to sprinkler irrigation of highland with
soils of good water retention capacities will decrease the

amount of return flows and recharge water to the Boulder
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‘ river system, and thereby adversely affect the rights of

(’\ ; other appropriators in the Boulder River system.
Based upon the Proposed Findings of Fact and Proposed

Conclusions of Law, the following Proposed Orders are hereby

made:

PROCPOSED ORDER

RE: APPLICATION NO. 14,965-g4lE

1. The Boone Trust Application For Beneficial Water Use

Permit No. 14,965-g41lE is hereby denied.

( PROPOSED ORDER

RE: APPLICATION NO. 19,230-c4lE

1. The Boone Trust Application For Change of Appropriation

Water Right No. 19,230-c4lE is hereby denied.
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% NOTICE

This is a Proposed Decision and will not become final until
accepted by the Administrator of the Water Resources Division of
the Department of Natural Resources and Conservation. Writtén
exceptions ﬁo the Proposal for Decision, if any, shall be filed
with the Department within fifteen (15) days of service upon the

parties herein.

L
DATED this _;iiffi;__day ofzéaéiﬁb?uéézsz, 1980.

L_@ '

[ RONDA L. SAND ST
HEARING EXAMINER
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